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Envelope ID: 67339670
CAUSE NO. 471-01040-2022

HENRY MISHKOFF 8§ INTHE DISTRICT COURT
Non-Movant, 8
8
V. 8§ DISTRICT COURT NO. 471
8
SONIA BRYANT, 8
Movant. 8 COLLIN COUNTY, TEXAS

NON-MOVANT'S RESPONSE TO
MOVANT'S MOTION FOR SUMMARY JUDGMENT

TO THE HONORABLE JUDGE OF SAID COURT:

NOW COMES Henry Mishkoff, Non-Movant herein, and requests this Honorable Court
to DENY Movant's Motion for Summary Judgment.

l.
INTRODUCTION

A. When a movant files a motion for summary judgment based on summary
judgment evidence, the court can grant the motion only when the movant's evidence proves, as a
matter of law, all the elements of the movant's cause of action or defense, or disproves the facts

of at least one element in the non-movant's cause or defense.

B. When evaluating a motion for summary judgment, the court must:
1. Assume all the non-movant's proof is true;
2. Indulge every reasonable inference in favor of the non-movant; and
3. Resolve all doubts about the existence of a genuine issue of material fact

against the movant.
Montgomery v. Kennedy, 669 S.W.2d 309, 310-11 (Tex.1984); Wilcox v. St.

Mary's University of San Antonio, 531 S.W.2d 589, 592-93 (Tex.1975). See also City of
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Houston v. Clear Creek Basin Authority, 589 S.W.2d 671 (Tex.1979)
.

A. Non-Movant filed a claim against Movant seeking, among other things, a
declaratory judgment that a prescriptive and/or express easement existed on Movant’s property
for the benefit of Non-Movant.

B. Movant alleges no genuine issue of material fact exists as to at least one element
of both a prescriptive easement and an express easement.

C. Non-Movant claims a genuine issue of material fact exists as to each element of
its claims of a prescriptive easement and express easement and submits Non-Movant’s Brief in
Support of Denying Movant’s Motion for Summary Judgment filed with this response and
incorporated by such reference for all purposes as if recited verbatim herein.

PRAYER
WHEREFORE, PREMISES CONSIDERED, Non-Movant prays that this Court will

deny Movant’s Motion for Summary Judgment, or order such other relief as may be appropriate.

Respectfully submitted,

The Law Office of Robert Newton, P.C.

By: /s/ Robert Newton
Robert Newton
Texas Bar No. 24046526
Email: RNEWTON@RNNLAW.COM
9355 John W. Elliott Dr. Ste 25450
Frisco, TX 75034
Tel. (214) 957-1292
Email: RNEWTON@RNNLAW.COM
Attorney for Non-Movant Henry Mishkoff
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CERTIFICATE OF SERVICE

| certify that on August 15, 2022, a true and correct copy of Non-Movant's Response to
Motion for Summary Judgment was served by electronic delivery on T. Chase Garrett.

/s/ Robert Newton
Robert Newton
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CAUSE NO. 471-01040-2022

HENRY MISHKOFF 8§ INTHE DISTRICT COURT
Non-Movant, 8
8
V. 8§ DISTRICT COURT NO. 471
8
SONIA BRYANT, 8
Movant. 8§ COLLIN COUNTY, TEXAS

NON-MOVANT’S MEMORANDUM IN SUPPORT OF
DENYING NON-MOVANT’S MOTION FOR SUMMARY JUDGMENT

l. FACTUAL SUMMARY

1. On or about June 13, 1984, the Final Plat for the Bently Court subdivision as it
pertains to the subject properties of this lawsuit was filed in Cabinet D of Page 150 of the Map
Records of Collin County, Texas (the “Subdivision”).!

2. On or about June 14, 1985, Declaration of Covenants, Restrictions, and
Conditions, concerning the Subdivision were recorded in Book 2150, Page 883 of the Deed
Records of Collin County, Texas, concerning the property subject to this lawsuit (the
“Restrictions”).>

3. On or about September 30, 1986, Henry Mishkoff (“Non-Movant”) purchased the
residence located at 4062 Windhaven Lane, Dallas, Collin County, Texas, more formally known
as Lot 31, in Block F/8740, of Bently Court, an Addition to the City of Dallas, Collin County,
Texas, according to the map thereof recorded in Cabinet D, Page 150 of the Map Records of
Collin County, Texas (the “Non-Movant’s Property”).®

4. On or about April 23, 2020, Sonia Bryant (“Movant”) purchased the residence

! See Exhibit A, which is incorporated herein by reference.
2 See Exhibit B, which is incorporated herein by reference.
3 See Exhibit C, which is incorporated herein by reference.
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located at 4060 Windhaven Lane, Dallas, Collin County, Texas, more formally known as Lot 32,
in Block F/8740, of Bently Court, an Addition to the City of Dallas, Collin County, Texas,
according to the map thereof recorded in Cabinet D, Page 150 of the Map Records of Collin
County, Texas (the “Movant’s Property”).*

5. The Subdivision is uniquely designed so that a portion of certain owners’
properties are located in what would ordinarily be another’s property. The subdivision was
designed in such a manner to meet the requirements of the City of Dallas pertaining to each lot
fronting a road. For example, Non-Movant, other lot owners, and Movant each own a portion of
the driveway to access Movant’s Property. And, a portion of Non-Movant’s Property is
accessible by such driveway, namely, the portion owned by Movant.

6. Since purchasing Non-Movant’s Property in June 1986, Non-Movant has openly,
actually and visibly, and continuously used a portion of Movant’s Property, to access a portion of
Non-Movant’s Property. And, it is important to consider that the circuit breaker and all utility
connections for Non-Movant’s residence are on such portion of Non-Movant’s Property that is
accessible by a small portion of the driveway situated on Movant’s Property.°

7. Since purchasing Movant’s Property in April 2020, Movant has attempted to
prevent Non-Movant from accessing such portion of Non-Movant’s Property by utilizing
harassment and placing barriers to prevent access.® Namely, Movant has taken videos of Non-
Movant and/or Non-Movant’s spouse, called Non-Movant and/or Non-Movant’s spouse names,

called the police after a surveyor attempted to identify the boundaries of Non-Movant’s Property,

4 See Exhibit D, which is incorporated herein by reference.

5> See Exhibit E, Reporter’s Record, Volume 1, Cause No. 471-01040-2022, Page 19, Line 14-Page 20, Line 10,
which is incorporated herein by reference.

6 See Exhibit F, which is incorporated herein by reference.
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and placed flower pots to prevent access.’
1. ARGUMENTS & AUTHORITIES

8. The movant seeking summary disposition has the burden of showing that no
genuine issue of material fact exists and that it is entitled to judgment as a matter of law;
evidence favorable to the Non-movant will be taken as true; and every reasonable inference must
be indulged in favor of the Non-movant and any doubts resolved in its favor. Nixon v. Mr.
Property Management Co., 690 S.W.2d 546, 548-49 (Tex.1985). A party moving for traditional
summary judgment under Texas Rules of Civil Procedure 166a(c) has the burden to establish that
no genuine issue of material fact exists and that it is entitled to judgment as a matter of law. TEX.
R. Civ. P. 166a(c).

A. Genuine Issues of Material Fact Exist as to Whether a Prescriptive Easement
Exists.

9. All preceding paragraphs are incorporated by reference as if set out herein.

10. A prescriptive easement is available if Non-Movant used the easement for at least
ten years and the use was: (1) open and notorious; (2) continuous; (3) exclusive; and (4) adverse.

11.  Non-Movant has used a portion of Movant’s Property to access Non-Movant’s
Property for more than thirty-five years.® Non-Movant’s use was open and notorious, continuous,
exclusive, and adverse to Movant and all prior owners.

12.  In her Motion for Summary Judgment, Movant misrepresents Non-Movant’s
claim for prescriptive easement. Rather than arguing a prescriptive easement exists over the
entirety of Movant’s driveway, Non-Movant is only stating that a prescriptive easement exists on

that portion of the driveway that is used exclusively by Non-Movant, namely, the portion Non-

" See Exhibit G, Movant’s Declaration, Paragraph 5, which is incorporated herein by reference.
8 See Exhibit E, Page 22-23.
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Movant has continually used for thirty-five years to access his property from the driveway.

13.  Movant’s own evidence submitted in her Motion for Summary Judgment proves
that Non-Movant’s use of the portion of the driveway used to access Non-Movant’s Property was
open, notorious, and adverse.® Police have been called. Lawsuits have been threatened. Security
cameras have been installed. Conversations have been held. Both the Declaration of Movant and
the letter from Non-Movant, at the very least, show a scintilla of evidence to open, notorious, and
adverse.

14. However, Movant’s greatest misrepresentation of Non-Movant’s claim for a
prescriptive easement arises in regard to the exclusivity element. Movant submits the Declaration
of Donald King and the Declaration of Bill Partridge as its strongest claim to defeat the
prescriptive easement. In summary, the conclusive evidence for non-exclusivity is the fact that
Movant, Mr. King, and Mr. Partridge use the driveway to park their cars in the carport and
garage. Non-Movant does not dispute this. However, Non-Movant is not claiming a prescriptive
easement over the entirety of the driveway. Rather, Non-Movant claims a prescriptive easement
over the driveway that is approximately five feet in length and about the width of a person so that
he can access his circuit breaker and maintain such portion of his residence.

15.  To refute Movant’s evidence that parking vehicles in the carport and garage prove
non-exclusivity, Non-Movant submits the photograph shown on Exhibit E. In said photograph,
one can see that Movant has placed flowerpots to impede Non-Movant’s access to a portion of
Non-Movant’s Property. Yet, in accordance with Movant’s Declaration, the flowerpots did not
impede access to the carport or the garage, which Movant continued to use. In short, the fact that

Movant can still access her carport and garage with the flowerpots impeding Non-Movant’s

9 See, generally, Exhibit G.
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access, shows that the area claimed by Non-Movant for the prescriptive easement is not used to
access the carport and garage. At the very least, the fact that Movant can still access her carport
and garage while the flowerpots are positioned in the disputed area creates a scintilla of evidence
that neither Movant, Mr. King, nor Mr. Partridge ever used that portion of the driveway to park
their respective vehicles.

16.  Therefore, a genuine issue of material fact exists regarding each element of Non-
Movant’s claim for a prescriptive easement because more than a scintilla of evidence exists
regarding the open and notorious, continuous, adverse, and exclusive nature of Non-Movant’s
use. Thus, the court should deny Movant’s motion for summary judgment for the prescriptive
easement because genuine issues of material fact exist as to each element.

B. Genuine Issues of Material Fact Exist as to Whether an Express Easement
Exists.

17.  All preceding paragraphs are incorporated by reference as if set out herein.

The Easement Area is Sufficiently Defined Under Texas Law.

18.  An easement “... must contain the essential terms of a contract, expressed with
such certainty and clarity that it may be understood without recourse to parol evidence to show
the intention of the parties.” Pick v. Bartel, 659 S.W. 2d 636, 637 (Tex. 1983). “A description in
a writing which states ‘my property,” ‘my land,” or ‘owned by me’ is a sufficient description
when it is shown by extrinsic evidence that the party to be charged owns a tract that satisfies the
description.” Id. Extrinsic evidence may be used for the purpose of identifying with reasonable
certainty from the data. Kanan v. Plantation Homeowner's Ass'n Inc., 407 SW 3d 320, 331
(Tex.App. - 13th Dist. 2013). “The certainty of the contract may be aided by parol only with

certain limitations. The essential elements may never be supplied by parol. The details which
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merely explain or clarify the essential terms appearing in the instrument may ordinarily be shown
by parol.” Wilson v. Fisher, 144 Tex. 53, 188 S.W.2d 150 (1945).

19.  As evidenced in Movant’s Motion for Summary Judgment, the Restrictions
contain several written easements. This is undisputed between the parties. Such easements
include construction, maintenance, repair easements for utilities,'® a paving construction
easement,’* an access easement to common drives,*> a connection utility easement,!® an
encroachment and overhang easement,* and a maintenance easement.®

20. Movant’s argument that the easement is not written because the legal description
is not well-defined appears to be against the interest of Movant. First, Movant utilizes an
overhang easement in connection with Movant’s carport, which overhangs Non-Movant’s
Property. More importantly, Movant utilizes the common drive across Non-Movant’s Property to
access her carport and garage. Neither of these easements Movant herself utilizes are any more
defined than the maintenance easement at issue in this case. The only evidence of their existence
is the written language in the Restrictions and a drawing attached as Exhibit A to the Restrictions
showing the property lines. Neither contain legal descriptions. Neither are even evidenced on the
drawing. One must use extrinsic evidence to determine their location. Utilizing Movant’s logic,
Non-Movant could force the destruction of Movant’s carport and prevent Movant’s access to her
carport and garage. Moreover, Movant’s interpretation of the case law would render void every
blanket utility easement in the State of Texas. However, Non-Movant is not so petty. Thankfully

for Movant, neither Non-Movant nor the courts in the State of Texas agree with Movant’s

10 See Exhibit B, Article 11, Section 1.
11 See Exhibit B, Article 11, Section 2.
12 See Exhibit B, Article 11, Section 4.
13 See Exhibit B, Article 11, Section 5.
14 See Exhibit B, Article 11, Section 7.
15 See Exhibit B, Avrticle 11, Section 6.
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interpretation of the case law.

21. A blanket easement is "[a]n easement without a metes and bounds description of
its location on the property.” First Am. Title Ins. Co. of Tex. v. Willard, 949 S.W.2d 342, 344 n.2
(Tex. App.-Tyler 1997, writ denied). "It is not necessary ... for the easement description to be a
smaller area than the entire servient estate.” Atmos Energy Corp. v. Paul, 598 SW 3d 431 - Tex:
Court of Appeals, 2nd Dist. 2020 (citing 2 Tex. Prac. Guide Real Estate Trans. § 15:19.) Blanket
easements have been commonly used in Texas history. Id. "An easement over an entire servient
tract is a "blanket easement.”” Id.

22.  Similar to Willard, the Restrictions contain blanket easements over every property
in the clustered unit of homes for various purposes. The common drive easement is an easement
for wherever pavement would have been laid to access one’s garage. The overhang easement is a
blanket easement for wherever carports would have been built that overhang an adjacent lot’s
property. And, the maintenance easement is a blanket easement for owners who need to access a
portion of their property for the purpose of maintenance. Further, an owner may utilize the
maintenance and repair easement to access circuit breakers or other utilities. Of course, such
access and use must be reasonable. The servient estate is the entirety of the adjacent lot within a
clustered unit, which is clearly defined in the Restrictions. And, the legal description of such
Affected Lots (as defined in the Restrictions) within the Clustered Unit (as defined in the
Restrictions) refers to the Subdivision Plat recorded in Cabinet D, Page 150 as modified by a
replat filed in Cabinet F, Page 242 of the Deed Records of Collin County, Texas. Therefore, the
easement area is defined as required under Texas law, and the servient state can be determined
within the Restrictions themselves. Thus, more than a scintilla of evidence exists that there is a

written easement with a well-defined easement area and servient estate.
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The Restrictions Grant an Express Easement to Non-Movant.

23. The Restrictions state, “Each Owner shall have a nonexclusive easement ... over
and upon the portions of the Affected Lots within the Maintenance Area associated with such
Owner’s Affected Lot for the purposes specified in Article 1V, Section 1.” It is undisputed that
Non-Movant is an Owner. Moreover, it is undisputed that Movant’s Property is an Affected Lot
within the Maintenance Area associated with Non-Movant’s Property. Therefore, Non-Movant
possesses an express easement over and upon Movant’s Property for the purposes of fulfilling
the maintenance obligations contained in Article 1V, Section 1 of the Restrictions.

24.  Article IV, Section 1 of the Restrictions state, in relevant part, “Each Owner shall
maintain the exterior of his Unit in an attractive manner and shall not permit the paint, roof, rain
gutters, downspouts, exterior walls, windows, doors, walks, driveways, parking areas, and other
exterior portions of his Unit to deteriorate in an unattractive manner.” Therefore, Non-Movant
may reasonably access Movant’s Property for the purpose of maintaining the exterior of his Unit.

25. Movant asserts that Non-Movant should simply access his property through the
flowerbed that was planted at the time the home was constructed, which would require Non-
Movant to cut a tree. Obviously this is a petty argument. Moreover, Movant again misrepresents
Non-Movant’s argument. Non-Movant does not simply want to access that portion of his
property. Rather, Non-Movant needs to conduct maintenance activity on that portion of his
property. Yet Non-Movant has roughly five feet of his own property to clean windows, paint a
two-story house, perform landscaping, access electrical equipment, and make any necessary
repairs. Movant is being unrealistic. And it is unrealistic to believe the authors of the
Restrictions, as well as the architects, engineers, and developers of the subdivision, thought five

feet was enough space to perform these activities.
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26.  Additionally the Restrictions state, in relevant part, “No Owner may make a
substantial change of the landscaping of his Unit ... unless such ... change has been approved in
writing by the Architectural Control Committee.” Therefore, even if five feet was considered
substantial enough to perform all the maintenance obligations imposed on an Owner, Non-
Movant would first have to obtain approval from the Architectural Control Committee to alter
the landscape that existed at the time the home was purchased.

217. Rather, it seems that the authors of the Restrictions, along with the architects,
engineers, and developers, would have relied on the various easements to provide reasonable
access to perform those duties without the need to damage or destroy landscaping they planted.

28. More than a scintilla of evidence exists as to whether the Restrictions granted an
express easement to Non-Movant over and above Movant’s Property for the purpose of
accessing and maintaining Non-Movant’s Property because the Restrictions specifically grant an
express easement for those purposes to Owners of Affected Lots within the Maintenance Areas,
which includes Non-Movant.

29.  Thus, a genuine issue of material fact exists as to whether an express easement
exists because more than a scintilla of evidence exists that the Restrictions contain express
easements within a defined area, describe a servient estate, and provide a purpose for such
easement.

I1l.  CONCLUSION

Based on the foregoing, genuine issues of material fact exist as to whether Non-Movant
has a prescriptive easement. Further, genuine issues of material fact exist as to whether the
Restrictions grant Non-Movant an express easement to cross Movant’s Property for the purpose

of fulfilling Non-Movant’s maintenance obligations. Therefore, Non-Movant respectfully
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requests this Court to DENY Movant’s Motion for Summary Judgment.

Respectfully submitted,
The Law Office of Robert Newton, P.C.

By: /s/ Robert Newton

Robert Newton

Texas Bar No. 24046526

Email: RNEWTON@RNNLAW.COM
9355 John W. Elliott Dr., Ste 25450
Frisco, TX 75034

Tel. (214) 957-1292

Attorney for Non-Movant
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STATE OF TEXAS ]

COUNTY OF COLLIN ; w2150 883

Tnis Declaralion is made on the date herelnafter set forth by Fox & Jacobs,
ine., & Nevada corporation, nereinafter called "Declarant™

HECITALS:
e foliowing facts exist:

A. Declarant is the owner of that certaln properly known as the Hently
Court Addition, s subdivision in the Cily of Dallas, Collin Counly, Texas, according
la the map or plal thereof recorded in Cabinet D, Page 130, a3 modified by repiat
liled in Cabinet F_ , Page 242 , of the Deed decords of Collin Counly, Texas,
a8 amendes snd/or replattea from time o Ume in accordance with state laws and
munieipal ordinances applicable thereto.

B Deciarant desires 1o restrict the sbove-descrioed properly &s more
particularly provided in this Ueclaration of Covenants, Resirictions and Conditions
in order 10 establish w uniform plan for the development, improvement and sale of
ine lots in the above-deserived progerty, and to Insure the preservation of such
uniform plan lor the benelil of >olh Lhe present and future owners of sueh lois.

NUW, THEREFOKE, Declaranl does neredy sdopt, estaplish and impose the
following restrietlons, reservalions, ¢ovenants and eonditions upon lhe sbove-
deseribed property, which shall constitute covenants running witn the title of sueh
aroperty and be pinding upon and inure to the benelit of Declarant, its successors,
essigns and each and all of sueh peneliciaries.

ARTICLE ]
DEFINITIONS

section 1, "Properties” shall mean and refer to ali land oeserived in
wesital AL, ebove, which is subject to tne reservalions sel [orth herein; wnd
“Soodivision® shall inean and refer to Lne Bentiy Court Addition as depicleu on the
subdivision Plat, as hereinalter defined,

Seetion 2. "Affectad Lot™ or “Affecied Lols™ snall mesn and refer 1o the
plet or plois of lend descrioed in Heeoital A., soove, shown upon Lhe Susdivision
Plat, wilh Lhe cuceplion of sny portion of such plols which may De designeted or
deseribed on Lhe Subdivision Plat as "Not Platted™ or "Heserve™ or with words of
similar meaning

section 3. "Ueclsrant™ shall mesn and refer to Fox & Jusobs, Inc. of il
successors end assigns, including, but not limited to, any person, fitm, Curpesrelion,
parinecship, association, trust or other legal enlily, of any combination Uheransl,
which mequires all or substantially all of the properliss \hen owned by Fux &
Jecobs, Ine. (or subsequent successors in interesl), together wilh ita righls
hereunder, by conveyance of awsignment from Pox & Jacobs, Inc., of by judicisl ur

non-judiclal foreclosure, for Lhe purpose of development and/or construelion on Lhe
Fropertiew.



w2150 r R84

Section 4. "Owner" ehall mean and refer to the record cwner, whetber one
or more persons of enlities, of fee simple titie to any Affected Lot but exeluding
lh?r; whose interest Is held merely as security for the performance of an
obligation.

Section 5. "Subdivision Plat” shall mean and refer 1o the map or plat of lhe
Subdivision recorded in Csbinet D, Page 150, as modified by replat filed in Cabinet
F . Page242 , of the Deed Records of the County, as amended snd/or replatted

from time 1o time In sccordance wilh stale laws and municipsl ordinances
applicable thereto,

Section 6. "Unit™ shall mean and refer to the struclure which Declarant
intends to construct and in fecl constructs on sn Affected Lot for occupaney by
one person or one family. "Clustered Units” shall mean and refer to thatl group of

detnched units adjacent o each common drive, as hereinafter defined, in the
subdivision.

Secilon 7. "Common Drive” shall mean and refer 1o the paved couriyerd,
sidewslk, and crive providing socess Lo Cluslered Units from dedicated streets,
located between the Affected Lots immediately adjncent to such dedicaled sireets
and within the easement therefor reserved herein, designated on the Subdivision
Piat &5 located within sccess and ulility easements.,

Section B. "Maintenance Ares” shall mean and refer to that portion af esch
Affecicd Lol, and sreas adjacent thereto, designated by number on Exhipit A
slleched hereto and incorporaled hereln by reference for =il purposes, the
maintenance and repair responsibilities for which shell be borne by the Owner of
the Alfected Lot numbéred with the same number ms such Maintensnce Aree.

i . "Cily" shall mean and refer to the City of Dalles. "County” shall
mean and refler 10 Collin Coonty, Texas,

ARTICLE N
RESERVATIONS, EXCEPTIONS AND DECLARATIONS

S . Emsgments. Declararl reserves the eesements snd rights-ol-way
&t shown on Lhe Subdivision Plst for the purpose of constreeting, maintaining and
repairing & system or systems of electric lighting, electrie power, leiegraph and
telephone line or lines, ges, stwers, cable television or eny other ulility Declarant
sves it to instell in, soross or under the Froperiies. Declarant reserves the right
o meke changes in and sdditions to the above sasements for the purpose of most
elficiently and economically instelling the Improvements, MNeither Declarant nor
any ulility company nor any suthotized politiea) subdivision using the easements
herein referred Lo shall be liable for any demages done by them or thelr assigns,
ihelr agenis, empioyees or servants, to fences, shrubbary, trees or flowers or any
other properly of the Owner on the land covered by sald easements. All
easements, as (iled on record, are reserved for the mutual use end sccommodation
of gerbege collectors and all public utllities desiring to wse same. Any public
uiility shall have the right 10 remove and keep all or part of any bulldings, fences,
trees, shrubs, of other improvements or growths which in any way endanger o
interfere with Lthe construclion, maintenance, or efficiency of Its utllity system on
any easement sirips, and any publie utility shall, a1 all times, have the right of
egress &nd ingress to and from and upon said essement sirips for Lhe purpose of
construeting, reconstructing, Inspecting, patrolling, maintaining, and sdding to or
removing all or any part of its utllity system without the necessity at any time of
procuring the permission of anyone.

i 351,]5 1. 1 Paving, Declarant reserves the right, during
| inglalintion paving of the sireels us shown on the Subdivision Plat, 1o enter onto

any of the Properties for the purpose of street excavation, ineluding the removel of
any trees, il hecessary, whelher or mol the Froperties have beer conveyed to or
eontracted for sale to any other Owner.
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Sectlon . Title Sub to ginents. It Is expressly - agreed and
undersipod thal the H{E’_"nunnmyﬂ Eileﬁﬁlfur-nl to any of the Properties shall be
subjecl to any easament affecting sawe for rezdways or dralnage, water, gas,
sower, slorn sewer, olectrie light, elecirie power, telegraph, lelephone, or eable
lelevision purposes as pielured on the Bubdivision Plat or es Installed, and shall
convay no interest in any pipes, lines, poles or conduits, or In any utility feciiity or
appuriensnces (herelo eonstructed by or under Delcarant or any easemen| owner or
eny agents through, along, of upon the premises aflected thereby, or any parl
thereol, to serve said lend or any other portion of the Properties. The right te
mainlaln, repair, sell or lease such appurtenances lo any municipelily or other
governincnlal agency of (o any public service corporstion or to any other parly is
hereby expressly roserved.

Section 4. Access Lo Common Drives.

(s} Each Owner of an Affected Lot which Is located in a group of Clustered
Units shall have & noncxclusive easenent (which is hereby reserved by Declarant in
his pehall) wpon, over and across the paved portion of other Alfected Lots in such
group of Clusiered Units to Uhe extenl necessary to allow vehleular access from
such owner's gerage 1o the Common Drive serving the group of Clustered Units in
whieh such Owner reaides,

(b} Eagn Owner of an Affocted Lot which s Jocated in a group of Clustered
Units shall have 8 nonexelusive easement (which i3 hereby resarved by Declarant In
his belialf) for ine purposes deseribed in this Section 4ib) upon, over and across the
Cominon Urive serving the group of Clustered Units In whieh sueh Owner
regides. Such nonoxclusive casonent shall be lor the purposes of (1) eeooss 10 and
frein such Ownar's proporly to and froin & dedicuted street und (il} the Installation,
mginienance and repair of ulility snd sewer services Lo such Uwner's property (Uf
anyl lotuted boneatin the Common Orive. It Is speeiflzally provided tnal caen
Uwner's enlry upon the propertly allectod by the easements hereln reserved shall be
made with due considerution for other Owners within the group of Clustered Units
and withoul obstruction Lo Lhe passsge of others over the man Drive.

Section Waler, Sewer Enﬁ D"‘l“_‘ﬁ'- Ueclarant heroby reserves [or itsell
the right to place coanecting lines Tor sl wtility and sewer systems, including
waler, gas [if any) and sewer main connections, and drainage faeilities on or under
any Affested Lol for service to and deainage of such lol and other Affected Lots.
An easement shall exist on any Affected Lol for such connecling lines and deainage
[acilities &5 Lhe same sre installed end Leclarant hereby reserves an sasemnent on
any Alfected Lot on which commecting lines are installed [or thelr use and
maintenance in favor of the Owner of any properly whieh is served by or drains
Into such lines, provided that any entry upon the properly on whioh the connecting
lines are localed shall be made with as little inconvenlence to the Owner Lhereo! as
practical,

Section 8, Essement for Meinlenance Pur% Eaeh Owner shall have &
nonexciusive easement (which it hereby reser by Defendant in his oehall) over
and upon Lhe portlons of the Affected Lols within the Maintenance Area associated
wilh sueh Uwner's Affectod Lot for Lhe purposes specified in Artiele IV, Section 1.

Section 7. Encroschments; Overhang Easement.

(s} Ueclarant horeby resoryes for itsell and each Owner an easement and
right 1o everhang each Affected Lot with the rool of any Unit as any such roof s
ofiginally construcled or substantially repaired by necessily, bul not otherwise,

{b) If any portion of any Unll or sny carport now engroaches upon any other
Alfeated Lot or the property of eny Owner other than the Owner of such Unit, or if
any Unit nercalier consirucled encrosches upon any other Affected Lol or the
properly of sny Owner other than the Owner of such Unit, or If wny such
encroachment shall oceur hereafller ss & result of sellling or shifting of the
building, & valid easement for Lhe snorcachment and for Lhe malntenance of the
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same shall exist a0 long as the building shall stend. In the even! any Unit shall be
pariially or lolally destroyed s & result of fire or other easunity or &s & result of
| condemnation or eminent domain proceedings and then rebuill, encrosechment
easemenis due 1o such rebuliding shall exist for such encromchments and

maintenance thereaf for so long as the building shall stand to the same extent and
degree as such initiel encroachments.

ARTICLE Wl

USE RESTRICTIONS

Section 1. Lend Use snd Building Type. AN Affected Lots ghall be known,
described &nd used for residential purposes only and ne structure shall be erecled,
sliered, pleced, or permitied to remain on any Affected Lot other than cne single
famiiy residence nol 1o exceed two (I} slories in height. No Affected Lot shall be
uged for business of professionsl purposes of any kind or for any commersial or
menufacluring purpose. Neo building of any kind or character shall ever be moved

onto any Affected Loi, §t being the inlention that only new construction shall be
placed and erecled thereon.

Section 3. Dwelling Size. The main residential portion of esch Unlt shall

have & minimum floor sres egual 10 or grester than the applicable zoning

; requirements of the Cily, and in any event shall be squsl to or greater than &00
; square feel.

. , Section 3. Type of Consirgction, Materinls, ang Lsndscaps.

(s} Ko Unit shall be erecied on an Affected Lot of materisls other than
! brick, stone, brick=vencer, stone veneer, stuceo 1ype material, or olher masonry
) [ materials unless the above named materials constitule st leas! slxty pereent (60%)
: of the tolal outside wall areas. Oables or other exterior arcas ebove a height of
: ihe lop of standard height [irst floer windows are excluded from this requirement.

ik} No fence or wall ghell be erscled, placed, or altered on sny Aflecled
Lot nearer to the boundaries of the such Affected Lol than the applicable zaning
requirements of the city and no fence of wall shall exceed eight () Teet in height
sbove ground level,

Seclion 4, MM&‘E. The Subdivizion Plst shall comply with
epplicable zoning requiremenis of the City end Units will be located not less than
esch of the reguired distances from the front, side and resr properly lines 1o

building line established by applicsble roning requirements (If the zoning Jews
establish any such minimum set-back requirement).

Bestion 5. Minimum Lot Args. No Owner's Property shall be resubdivided.

seclion 6. a or Nulsances. Ko noxious or offensive activity shall
be carried on upon any portlon of the Propertles. Nothing shall be done upon any
Affected Lot which may be or become an annoyance or 8 nuisance 10 the
nelghborhood.

Segtion 7. Temporary Strystures.

{a) No structure of & temporary character, whother trailer, barement, 1&nt,
shack, garage, barn or other outbuilding shall be maintalned or used on any
Affected Lot at any time as a residence, either temporarily or permanenily;
provided, however,

(i} Declarsnt reserves the exclusive right to erecl, place and
maintain such facilities in or upon any portions of the Froperties ms in its sole
disoretion mey be necessary or convenient while selling Affecied Lots or portions
thereof, selling or constructing Units and consirueting other Improvaments upon

.s,‘-

: -
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the Propertles., Soah facilities Include,, but eare not limited, to, sales and
fmulilmuW offices, storage areas, model units, algns, and portable tollet
aellities.

(i) Anylhing contained in these rasirictions 1o the contrary
nolwithstanding, there shall be permitted on Affected Lots the use of & dog house,
10 long a5 sald dog house s not of unreesonable size and s so placed on an Affected
Lot o s nol to be visible from the front streetl slde of the buildings.

{t) Excepl as otherwise proviged in paragraphs (i) end (il) no truck, camper,
molor home, trailer or vehicle of any type (whether or not operable) or boat
(whether powered, sail or otherwise) may be parked, kepl or stored on eny Affected
Lot (except in a garage) or In any street for more than thirty-six (36) hours during
any seventy-two (T2} hour period or parked, kepl or stored at eny lime adincent to
the eurb fronting the portion of the Common Drive between the courtyerd portlon
thereof and the neerest dedicated street,

() A traller, camper, operable vehicle, motor home or boat may be
parked, kept or stored on any Affected Lot behind the beck bullding line of the
Unit. An "operable vehicle® shall be one in usable, running condition,

(11} A traller, camper, motor home or boal mey be parked, kepl or
siored on any Affected Lot behind the front buliding line, provided that the Owner
maintaling & solid wooden fence with no geps between the Unit and esch of the slde
lot lines of the Affected Lot, sald fence to shield from view from the front and
alde street the parked or stored traller, eamper, molor home or boat,

Eection 8. Signs gnd Billboards. Mo signs, billboards, posters, or sdvertising
devices of any character shall be erected, permitted, or malnlained on any
Affecied Lot or Unit except one sign of nol more than ten (10) sguare feet in
surface area advertising the partleular Owner's Properly on which the sign Is
situated for sale or rent. The right Is reserved by Declarant to construet and
maintain sueh signs, billsoards of sdvertising devices as are customary in
eonneetion with the genera! sele of residential property.

gtetlg'n 8. Dil ini r . HNo oll drilling or development
operations, oll refining, quarrving or mining operations of mny kind sheall be
permitled upon or In eny Affected Lot nor shall oil wells, tanks, tuanels, mineral
excavalions or shalts be permitted upon or in any Affected Lot. No derrick or
eiher giructure designed for use in boring for oll or natural ges or other minerals
shall be erected, maintained or permitted vpon any Affectled Lot.

%J.ELH- wld%:w Owners shall sbide
by all the rules, regulations and ordinances enacled by the City including all

such ordinances as they relate to slorage and disposal of garbage, rubblsh, trash or
refuse whieh ordinances, as and when enacied, are incorporated hereln by
reference. No Affected Lot shall be csed or maintained as & dumping ground for
rebbish or garbage. Trash, garbage or other wasie materials shell not be kept
except In saniiary recepiscles consirucied of metal, plastie or mesonry materials
with sanitary covers or 1ids or as otherwise reguired by the City. All eguipment for
the storage or disposal of such weste materials shall be kept in clean and sanitary
condition. Mo Affected Lot shall be used for the opan storage of any materials
whatsoever which materinls are visible from the street, except that new building
materials used In the construction of improvements srected upon any Affected Lot
may be placed upon such lot et the time construction ls commenced and may be
maintained thereon for s reasonable time, untll the compietion of the
Improvements, after which thess malerials shall elther be removed from Uhe
Affected Lot or stored in a sultable anclosure on the Affected Lot.

t N the Egzmgﬂgu of Pug“g: ggg!ﬁ He
w}nt.%ﬁ% vﬂﬂﬂﬁ shall ba permitted on any corner lot w elther (1)

cbstrodts reasonably safe and clear visibility of pedestirian or vehleular traffic
through sight lines paralle) to the ground surface at elevations batween two feet
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('} and six feet (€) above the roadwsys, of (ii) lies within & triengular erea on any
eorner Jou deseribed by three polnts, two such points beling st the edge of ‘the . Tl
paving sbutting sald corner lot and at the end of twentyfive feet (25') back along
| the eurd on the Lwo Intersecting streets abulting ssld corner lot, and the third
point being the center of the corner curb abutting sald lot.

Bection 13. Aniennse. Mo radio or television merls] wires or antennas shail :
be malntsined on any portion of any Affected Lot forward of the front building line
of sald lot nor shall any free-standing anlennae of any siyle be permitted 1o extend
more than twenty (20) feet sbove the roof of the maln residentinl structure on said
lot. No Owner shell instell or maintaln redio or television aerlal wires or antennae
in airspece over an edjoining Affected Lot

F M{mﬁ No person owning any lot or lots shall keep domestic
animals of & kind ordinarily used for commercial purposes on his Property, and no
person owning any Lot or Lotz shall keep any animals in numbers In excess of that
which he may use for the purposs of companionship of the privete family, it being
the purpose snd Intention herecf 10 restrict the use of sald property so that no
person shall quarier on the premises horees, cows, hoge, shoop, goets, guines fowls,
Qucks, ehickens, turkeys, skunks or any other animals that may huﬂ!:u with the
guisiude, health or saflety of the community.

I.L‘_'Ll.l*-‘l"ﬂ ' Eu.mjﬂp_-m_%m.qmam No person shall be permitted to
burn anything on any Affected Lot oulside the main realdentie! bulldlng. In the
event Lthet any Unit has burned and ls thereaflter abandoned for at least thirty (30)
days, Deelarsnt shall have the right (bul no obligation whatsoever), alter ten (10)
days writlen notlee to the record owner of the residencs, 10 cause the burned and
abandoned Unit to be removed and the remains vleared, the expense of such
removal and clearing to be charged to end pald by the record owner. In the svent
ef such removal and clesring by Declarant, Declaran! shall not be lable In traspass
; u: l‘nl:'dlmllﬂ. expenses, costs or otherwisze to Owner for such removal snd
i elearing.

ARTICLE IV

MAINTENANCE AKD REPAIR OF UNITS AND
MAIRTENANCE AREAS; IMFROVEMENTS

| % Eﬂt_amwm Esch Owner shall maintaln
i the exter his Unit in an sttractive manner ang ghall not permit the palni,
roof, raln gutllers, downspouts, exierior walls, windows, doors, walks, drivewsys,
parking sreas and other exterior portions of his Unft to deteriorste in an
unattractlve manner. The deying of clothes on front yards Is prohiblied and the
ownar of any Affected Lot at the Interssction of sireets or adjscent to paris,
ple or other facilities where the rear yard or portion of the Affeated Lot -
& vigible to full publip view shall construet end maintaln & drying vard or other
suiteble enclosure to screen from publle view the drylng of clothes, yard
eguipment, and woodplies or storage plles which are Incldent to the normal
resldentinl reguirements of & typical family. Esch Owner shall also maintain in an

attrective manner and repair when reasonsbly necessary the grass, shrobbary,
l trees, other lundscaping and sidewalks within the Maintenance Ares designated om

Exhiblt A hereto with the same number as the Affected Lot owned by him. Esch
Owner shall be permitied, but shall not be reguired, to plant additional grass,
shrubbery, trees or other greenery in the Maintenance Area with the same number
: as the Affected Lot owned by him, but only after approval of the Arshitestural
i Control Commities as provided herein. No Owner shall have the right to landseape
‘ any porilon of the Properties, including sueh Ownar's Affected Lot, other than that
portion Included In the Maintenanoe Ares associated with suoh Owner's lot.

P
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(8) All resscrable costs of necessary restoration, repair and malntensnce of
Common Drives shall be shared equaliy, on & prorata besls, by the Owners of the
Clustered Units served by such Common Drive. Nothing contsined hereln shall
prevent or prohibit en Owner from seeking a larger contribution than would
otherwise be due hereunder If & larger contribution would be due under eny ruls of
Inw regarding ability for negligence or willful meis or omissions.

(&) Any Owner of an Affecied Unit whose uillity pipes are located beassth
& Common Drive shall have the right to bresk through the Common Drive for the
purpose of repaliring or restoring sewage or water or the electrioal system,
subject to the obligation to restore the Common Drive to |ts previous sirueturs)
condition st the repairing party's expense, and 1o provide adjoining Owners with
reasonable access uvpon, over and through the Commeon Drive during the repalrs.

g it lor 1 v . Ko Owner shall meke sny -

addition to, modification or alteration the exterior of his Unit, substantial
change of the Jpndstaping of his Unit or any change Ia the eolor of xny part of the
exterior of his Unit, rebulld & Unit after substantis] casualty damage other than as
originally construeted or construet & new Unit or other structure on his Alfected

Lot unless such addition rebullding or change has been approved In writing by the
Architectural Contrel eomalttn'.‘ e

ARTICLE V
ARCHITECTURAL CONTROL COMMITTEE

tion J. Esteblishment. There i3 hereby established an Architectural
Cenirel Committee for the Subdivision for the purposes set forth in this
Declaration. ;

tion 3. Compogition. Declarant shall heve the right io designate the
members of the Architectural Control Committes (the "Committes”) so long as it
owns any portion of the Properiles. There shall be three (3) members of the
Commitiee, After Declarant no longer owns any portlon of the Propertiss, it shall
no longer have any right to appoint membars to the Committes. Thereafter; In the
event of the regignation, conlinued absence, failure to fumction or death of any
single member, the two members of the Committee remeining from time to time
shall have full puthority 1o designeie the third member, or if there are fewer than
iwo members remalning at any time {or if any two remseining members cannol
sgree on the appoiniment of the third member), the Committee vecancies shall be
fitled by popular vole of the Owrars of the Affected Lots on persons nominated by
any such Owner,

3. Functions. No bullding, fence, wall, or other structure shall be
commenced, erectied, or mainteined upon any Affectied Lot, nor shall any exterior
addition 1o, or change or alterstion therein, be made, nor shall any landscaping of
any Affectied Lot be underteker, untll the plans and specifications showing the
rature, kind, shape, height, materials, and Jocation of the same shall have been
submitted to, end approved in writing by, the Commitiees a5 to harmony of external
dezign and location In relation 1o surrounding structures and topography. In the
¢vent that eny plans and specifications are submiited to the Committes as
provided herein, and the Committee shall fail elther to approve or reject such plans
and specifications for a perlod of fifteen {15) deys following such submission, sech
fallure shall be deamed 1o be an kpproval by the Commities for all purposss.

ARTICLE V1
MAINTERANCE ABSOCIATIONS

Exglion 1. W Trere U hereby established a separate
Muintenance Associstion erred 1o  Individually &8 the "Msintengnce
Assoclation™) for sseh group nt Clustersd Units In the subdivislen for the purposs

R Y
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of maintslning and repalring the Common Drive serving soch muttu;@;!mm

lon 3. Egmmitlm- Declarant shall heve the right to designate the
members of each Maintenance Association so long as it l:r:r?u any Ml::ttd Lot
subject to the jurisdietion of such Maintenance Assoclation. a
There shall be one commitles member per Affected Lot within esch group of *
Clustered Units. Each Owner whose property adjolms the Common Drive In-
question shall have the right to appeint & member to the Maintenance Association
for such Common Drive after Declerant no longer owns sny Affected Lot adjoining
such Common Drive.

Bection 3. Fynction. The function of the Maintenance Associstion shall be
1o determine the necessity for maintensnce of and repairs to the Common Drlve.
Whenever the Malntensnce Aspociation ghall determine, by the affirmetive vote of
& majority of its members In secordance with the terms hereof, Lhat any such
maintensnce or repairs are necessary, the Owners who sre llable for the cost of
tuch repairs shall contract with such contractors as they may mutually agree upon
&nd cause the maintenence of repairs to be performed. In the evenl eny Owner
whoy by the 1erma of this Declaration, ls Jlable for & portion of the cost of Commen
Drive malntenance and/or repairs, fails or refuses to eontribute his proreta shars
of such costs promplly upon reguest by the Maintenance Associntion, the
Malniensnce Associstion shall have the suthority to enforce the provisions hersaf
on behalf of the contributing Owners agelnat the defaulting Owner, who shall be
liable to the contrlbuting Owners for the altorney's fees and oosts reasonably
Incurred by the contribuling Owners, through the Malntenance Association, In
collecting the amounts due hereunder.

“Bretlon 4. Mertings, Malntenanoo Associsilon mestlings shall be held u
HHHHE'HHTS %r'fur written notiee 10 81l Owners of Clustered Units wm
properiy adioins the Common Drive In guestion by any member thereof, lpnrlfrllg
the Uime and place of such proposed meeting. A quorum shall be composed
thrae=fourths or more of the membets of the Malntanance Assoclation.

ARTICLE VI
GEKERAL FROVISIONS

Sgotion 1. Term. Unless esrlier terminated In pecordance with this
fnstrument, the foregoing bullding end use restrictions which are hereby made
conditions subsequenl running with the Jand shall remain in fores and effect for
thirty (30) yesrs from the dete of this Instrument at which tims the same shall be
sutomatically extended for successive periods of ten (10) years unless & majority
vote of the then property owners of the Affected Lots shall agree In writing to
change sald conditions and covenanis in whole or In part,

Secilon 2. M.B“_imzﬁll Ko obligation Is crested hereby with respect
i properly sdjacent 1o or adjcining the Properiles and which Is part of the
Bubdivislon or of any Jerger tracl of land owred by Declerent. While Deeclarant
may subdlvide other portions of Its properly, or may sublect same 1o & declaration
guch as this Declaration, the Declarant shall have no obligation to do so. ARy
Subdivision Plat or Declaration execuled by Declarant with respect to any of Its
other properly may be the same or eimilar or dissimllar to the Subdivision Plat
1 covering the Properties or any part therao!, or to this Declaration. i

] I : Eﬂlﬁ!%lni* If any peraon shall vielate or attempt to vielats

{ sny of the covenanus hereln, It shell be lawful for any Owner situnted In ssld
Fropertias, ineluding Declarant, Lo prosecuts any procssdings at law or In equity
ageinst the person or persona violating or sttempting to viclate sny such eovenant
l;\dhlmr to pravent him or tham from so dolng or to recover damages for such
violat
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4. pBeversbllity. [Invalidation of any ons of these covensanls
judgment or court order shall in no wey affeet any of the other provisions, whieh
shell remain in full force and effect.

Secllon §. Existing Liens. Vielation or failure to eomply with the foregoing
resirietions, covensnts, and conditions shall in no way affect the valldity of any
morigage, loan or bona fide lien which may, In good faith, be then existing on any
affected lol.

el . Amendment by y grgnt. Declarant reserves the pight In lts
sole discretion and without joinder of any Owner &t any time 50 long as It is Owner
of & mejority of the Affected Lots, to amend, revise, or abolish any one or more of

the foregoing restrictions by instrument duly executed and scknowlecged by It as
the developer and filed in the Deed Records of the County.

W, Thess restrictions shall not extend 10 oF cover any
portion of 1he ties which Is or may herealier be designated or deseribed on
the Subdivision Plat er In Exhibit A, If any, atisched hereto end made & part hereof
for sll purposes with the terms "Not Piatted” or "Heserva™, or with words or terms
ol simller meaning. Moreover, these restrictlons shall not extend to or cover any
portion of the Froparties whieh no private dwelling is constructed within five
(%) years of the date herso! and which property Is hereafter, at any time, re-zoned
by any eoity government in which the property Iz or mey be located with a
classification other then that existing on the dete hereof.

EXECUTED thisthe _#___ dayof _JuA€ , u@s

FOX & JACOBS, INC.

_ STATE OF TEXAS s
COUNTY OF DALLAS  §

This § was soknowledged belore me on ;
Fox & Je WM‘H ' xd
Foy & Jacobs, Inc., a Nevads corporat on be sald retion.
il 2

LS

8 o
k- .._?. Hotary Btate
_é#.lnn Expires

s v F;-"
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EXHIBIT C

Non-Movant’s Response to Motion for Summary Judgment
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THE STATE OF TE
EAS, { KNOW ALL MEN BY THESE PRESENTS:

COUNTY OF COLLIN
: e POX & JAO0BS, INC. A MEVIDA CORPORATION m i
] S W R S P o f

' 'mi:- uumhn I'pll'j' by Grantes herein of Graniee’s one cortain note of even d0ic herewith o the principal sem

of MMWWMI-WIN
(¢ 67,200,00 JDOLLARS

'JIN:I and raquent of Granteg hereln as part of
" bereby suby w o ull of the tights l.r::

Llﬂﬂl'llt tﬂlld ll. uit hrll Mxlw

purchise lmu-_r nl (LT pm’m NE

withes of J} wite Cramins w addetion 10
Vendor's nimnm-ni.“nm h-rhnneﬂllrhl nﬂd‘m.ﬁnmlhn amz[z mli
RICHARD K. KD B « Trasies, hlﬁimtﬁdmr viyed, and by these
!I'lltlﬂldm Crani, lnd(lm-'qr umm E abwu nﬂh County af LIy L Samte of Tenas,
Y that cariain tract ou parcel of land, bying snd being situated in the County of  QOLLIN o Suate of Teaus,
FENE NI ™ ook P/S740, OP BENTLY COURE, Ni ADDITION 70 TVE
CITY OF DALLAS, COLLIN COUNTY, TENAS, AOODRDING TO THE MAP THERECF

! mmmmn.muuamwmtpmm.

THE MAILING ADDRESS OF THE GRANTEE HEREIN I8
HENRY CHARLES MISHKCPF AMD CO-MTGR COLEMAN EAUL MISHKOFF
4061 WINDHAVEN LANE

D, 7 ”
e SRS R et see
H

Tﬂl H.lu"l’! AND TD HOLD the abowe rlbeg !rmm togethes with ol nd siaguler the right and riERARECE
stwise belonging. wrio the said GRANTEE Gf te2’s hewrs and asiapns Sosever. and Grantor dess ){#r.d
Eﬂlf iu tmu and aisipng, 10 Warrant and Forever Delend, all and siagular lhl id premdses unto the sald GRA
u: and aaaigns, 3gainsl every person whomsoever -fulhf clatming. of 1o claim ihe same, or any part theresf,

it b sxpeesily wndro-ﬁwrdllﬂh'!'mm Lien i re lmwukmmmw
mprovements, u::‘l the abowt deacribed mote snd ol interesl thenton ant fully paid accosdimg vo i face lld Irl-ﬂ
elTect and reading, H-vmth.l.Dudmdl become whaslute,

l;unnuummu;mmmﬂurummhrur 5] “udwu yean
EXECUTED thinthy  JOTH g4y o7 SEFTEMBER (5 BE

POX & JAOCBS, INC.

mmmmmmm
RENTAL OR USE OF THE DESCRIBED REAL PROPERTY P L %__
mumumummmmnm

FORCEABLE UNDER FEDERAL FICH ALEERQUE
U POE & JACOBS DIVISION MAMMGER

THE STATE OF TEXAS }

ltFﬂ!EllE the undersigned, & Matary Public inand for ssld State, on this day personally appewred
CH RLEERQUE kncwn 10 3¢ the prraon snd officer whose name it sbacrited
wmmunm-umwummn-m-mm Ut said

==

|Cu tiom, sad thal b -
: X e

resied 1nd 18 he capachy herget
GIVEN UNDER MY

.. FILED FOR RECORD
DULY RECORDED
HELEN 5TI.IN£!.. ::m;t‘hl.
.I'I’: DEPUTY. Coltin Cownty, Texas
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Non-Movant’s Response to Motion for Summary Judgment
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After Recording Return to:

Sonia Alexundra Bryant

4060 Windhaven Lane, Dallas, TX 75287
TEL;‘ Tk Teioeis

NOTICE OF CONFIDENTIALITY RIGHTS: IF YOU ARE A NATURAL PERSON, YOU
MAY REMOVE OR STRIKE ANY OR ALL OF THE FOLLOWING INFORMATION FROM
ANY INSTRUMENT THAT TRANSFERS AN INTEREST IN REAL PROPERTY BEFORE IT
IS FILED FOR RECORD IN THE PUBLIC RECORDS: YOUR SOCIAL SECURITY
NUMBER OR YOUR DRIVER'S LICENSE NUMBER.

GENERAL WARRANTY DEED WITH VENDOR’S LIEN

Date: Apil 23, 2020
Grantor: Bill B. Pariridge, Jr. and Jenny Julia Olivet Rojas

Grantor's Mailing Address:

Grantee: Sonia Alexandra Bryant, an unmarried woman

Grantee's Mailing Address: 4060 Windhaven [ane, Dallas, TX 75287

Consideration: TEN AND NOVIDS DOLLARS ($10.00) and a Note of even date herewith
execuied by Grantee and payable to the order of SWBC Mortgage Corp., a corporation (“LENDER")
in the original principal sum of TWO HUNDRED TWENTY ONE THOUSAND ONE HUNDRED
SIXTY & NO/100 DOLLARS ($221,160.00). The Mote is secured by a superior vendor's lien and
supcrior title retained in this Deed in favor of Lender, and by a first-lien deed of trust of cven daic from
Grantee to Edward Kershner, Trustee.

Property (including any improvements): Lot 32, Bloek F/8740, of BENTLY COURT, s addition to the City
of Dallay, Collin County, Teras, saccording to the map or plat thereof recorded in Volume [, Page 150, of the Map
Records of Coliln County, Texas

For Identification Purposes: 4060 Windhaven Lane, Dallas, TX 75287

Reservations from Conveyance: Nonc

Exceptions to Conveyance and Warranty: Liens described as part of the Consideration and any other
liens described in this deed as being cither assumed by Cirantee or subject to which title is taken by
Grantee; validly existing restrictive ¢covenants common to the platted subdivision in which the Property
is located; standby fees, taxes, and assessrents by any taxing authority for the year 2020 and subsequent
years, and mbﬁqumtmumﬂumtmsbynnvmm authorty for prior years due 1o change in
land usage or ownership; validly existing utility easements created by the dedication deed or plat of the
subdivision in which the Property is located; any discrepancies, conflicts, or shortages in area or
boundary lines, or any encroachments or protrusions, or any overlappiog of improvements; homestead
of commumity property or survivorship rights, if any, of any spousc of Grantee; and any validly existing
titles or rights asserted by amyone, including but not limited o persons, the public, corporations,
governments, or other entities, to (1) tdelands or lands comprising the shores or beds of navigable or
perennial rivers and streams, lakes, hays, gulfs, or oceans, (2) lends beyond the line of the harbor or
.; bulkhead lines as established or changed by any government, (3) filled-in lands or anificial islands, (4)
i
L]
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water rights, including riparian rights, or (5) the area extending from the linc of mean low tide to the line
ol vegetation or the right of sccess to that area or easement along and across that area; validly existing
eascents, reservations or exceptions which are recorded in the real property records of the County
where the Property is located.

Grantor, for the Considerstion and subject 1o the Reservations from Conveyance and the
exceptions to Conveyance and Warranty, grants, sells, and conveys to Granteo the Property, together
with all and singular the rights and appurtenances thereto in any way belonging, to have and to hold it to
Grantee and Grantee's heirs, successors, and assipns forever. Grantor binds Grantor and Grantor's heirs
and successors 0 warrant and forcver defend all and singular the Property to Grantee and Grantee's
heirs, successors, and assigns against every person whomsoever lawfully claiming or o claim the same
or any pari thereof, except as to the Rescrvations from Conveyance and the Exceptions 1o Convevance
and Warranty.

The vendor’s licn against and superior title to the Property are retained until each note described
is fully paid according 1o its terms, a1 which time this deed will become shsolute, and the vendor's lien
and superior title herein reserved shall be automatically released and discharged.

When the context requires, singular nouns and pronouns include the plursal.

GRANTOR:

STATE OF )
COUNTY OF Jss

Before me, the undersigned Notary Public, on this day personally sppeared Bill B Partridge, Jr.,
tndividuully, and as sttorney in fact on behalf of Jenny Julia Olivet Rojus, known 1o me to be the person whose
name is subscribed to the foregoing instrument and acknowledged o me that he/she executed the same
for the purpeses and consideration therein cxpressed.

GIVEN UNDER MY HAND AND SEAL OF OFFICE this .20 _dsy ofﬂjff,{ i

2020,

i
Notary Public, Sz of /4
Printed Narme: //gm s
% PATRICIA WILLIAMS
""" “ae Modery Pull o, Stame ot Tewas S e e
%ﬁ-’é"? Camm. Exgires (2-15-2032 =t el

Siacey Kemp, Connty Clevk
Calin Cosssty, TEXAS
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EXHIBIT E

Non-Movant’s Response to Motion for Summary Judgment
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EXHIBIT F

Non-Movant’s Response to Motion for Summary Judgment
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REPORTER'S RECORD
VOLUME 1 OF 1 VOLUMES
CAUSE NO. 471-01040-2022

HENRY MISHKOFF, IN THE 471ST
Plaintiff,

)
)
)
)
vs. ) JUDICIAL DISTRICT COURT
)
SONIA BRYANT, )

)

)

Defendant. COLLIN COUNTY, TEXAS

TEMPORARY INJUNCTION HEARING

On the 31st day of May, 2022, the following
proceedings came on to be held in the above-titled
and numbered cause before the Honorable
ANDREA BOURESSA, Judge Presiding, held in McKinney,
Collin County, Texas.

Proceedings reported by computerized stenotype

machine.
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APPEARANCES

ROBERT NEWTON

SBOT NO. 24078619

The Law Office of Robert Newton, P.C.
9355 John W. Elliott Drive

Suite 25

Frisco, Texas 75034

Telephone: 214.957.1292

Email: Rnewton@rnnlaw.com

Attorney for Plaintiff

T. CHASE GARRETT

SBOT NO. 240697064

Scheef & Stone, LLP

2600 Network Boulevard

Suite 400

Frisco, Texas 75034

Telephone: 214.472.2118

Email: Chase.garrettl@solidcounsel.com

Attorney for Defendant
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I NDEX
VOLUME 1
(TEMPORARY INJUNCTION HEARING)

MAY 31, 2022 PAGE VOL.
Announcements ...ttt e e e e e e e e e 5 1
Opening Statement by Mr. Newton ........... 5 1
Opening Statement by Mr. Garrett .......... 6 1
Closing Argument by Mr. Newton ............ 37 1
Ruling of the Court ...... ..ot iinnnenneenn 38 1
Adjournment . ...ttt e e e e e e e e e e e e 39 1
Court Reporter's Certificate .............. 40 1
PLAINTIFF'S WITNESS DIRECT CROSS VOL.
HENRY MISHKOFF 10,36 277 1
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EXHIBIT INDEX

PLAINTIFF'S

NO. DESCRIPTION OFFERED ADMITTED VOL.
1 Photograph 10 10 1
2 Photograph 18 18 1
3 Photograph 19 19 1
4 Plat 11 11 1
5 Covenants, Restricions 24 24 1
and Conditions
6 Video 21 22 1
7 Video 23 24 1
DEFENDANT'S
NO. DESCRIPTION OFFERED ADMITTED VOL.
1 Letter 30 30 1
2 Photograph 34 34 1
3 Photograph 32 32 1
4 Photograph 33 33 1
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1 PROCEUEDTINGS

2 THE COURT: We'll go on the record in

3 Cause No. 471-01040-2022.

4 Who do we have for the applicant?
10:49AM 5 MR. NEWTON: Yes, Your Honor, this is

6 Robert Newton.

7 And would you prefer us sitting or

8 standing?

9 THE COURT: You can sit if you're going
10:49am 10 to use the microphone.
11 MR. NEWTON: Okay. Your Honor, we're
12 here on the application of the temporary injunction of

13 my client. Mr. Henry Mishkoff, owns a property in
14 Dallas, Texas, in the Collin County area, and is

10:49amM 15 neighbors with the defendant, Ms. Sonia Bryant.

16 And the way this property is designed, or

17 this subdivision is designed, that they have portions of

18 Mrs. Bryant's driveway are owned by other people in the

19 subdivision. The reason it was designed that way is to
1o0:50am 20 actually provide each of them an address down to

21 Windhaven, is my understanding, which is the main road
22 there and a requirement for the building permit.

23 In doing so, we have a lot of messy lot
24 lines. And part of these messy lot lines is the fact

10:50amM 25 that Ms. Bryant has to pass over other people's property
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to get onto her property, and my client, Mr. Mishkoff,
has to pass over other people's property to kind of get
to his property as well.

So the subject of this dispute is that
there's a portion of Mr. Mishkoff's property that is
really kind of inaccessible to him without passing along
and over the driveway of the neighbor, Mrs. Bryant. And
we'll have plats and everything to show, and we'll get
Mr. Mishkoff on the stand as well, Your Honor, to
testify as to that effect.

That's about 1it.

THE COURT: All right. Thank you.

And then the response?

MR. GARRETT: Your Honor, we've filed a
brief. Hopefully the Court's had a chance to take a
look at it. We don't think that this is a case that
they're entitled to temporary injunctive relief.

We also have a couple pleading problems.
It's an unverified application, in wviolation of Rule
682.

Also, the pleading is wholly devoid of
any reference to the third element required under Texas
Supreme Court case opinion, Butnaru. They have not pled
a probable imminent or irreparable injury for which

Mr. Mishkoff has no adequate remedy at law. That case




10:51AM 1 says there is a pleading burden and a proof burden.
2 They will not have been able to meet their pleading
3 burden because their pleading is just absolutely silent

4 on any of those things.

10:51aM 5 Notwithstanding that, I would just sort
6 of -- I don't know if I can share my screen with Your
7 Honor.
8 THE COURT: Officer Burnett, is that
9 screen onv?

1o:52am 10 THE BAILIFF: I just switched it, but I

11 don't think the TVs on.
12 MR. GARRETT: Well, I've got a printed

13 copy that I can --

14 THE BAILIFF: Are you plugged up?
10:53aM 15 THE COURT: Yes, but that looks 1like an
16 Apple.
17 MR. NEWTON: Yeah.
18 THE BAILIFF: Ours is not compatible with
19 Apple.
10:53am 20 MR. GARRETT: That's fine.
21 May I approach, Your Honor?
22 THE COURT: You may.
23 MR. GARRETT: This is Jjust sort of a
24 sketch so that Your Honor can be familiar with the

10:53amM 25 property.
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Mr. Newton is correct, the lot lines are
really weird in this neighborhood. You'll see the top
is 4600 Windhaven Lane. This particular neighborhood is
a cul-de-sac, and you'll see that Mr. Mishkoff's
property is lot 31. It actually takes sort of an L
shape, and he has a small piece that goes across my
client's yard and across her driveway that gives him
access to Windhaven Lane.

The only part of that that's paved is the
driveway itself. The other portion of that, that's
actually a yard with like a tree in it.

Mr. Mishkoff's property is directly to
the south, and the issue in this case is he claims that
he cannot access the side of his house without walking
into the starred area. What he claims is he has to walk
in a circular fashion, or semicircle fashion off of his
property onto her property, back onto his property.

And what he's actually seeking is an
injunction that I suppose requires my client to move a
potted plant that she has there that he claims is in his
way .

We'll show you other pictures and other
evidence that he can absolutely walk wholly within the
big square at the bottom, the rectangle. The Mishkoff

property is where he can absolutely and his wife can
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absolutely stay on their property to access the side of
his house.

So we don't think that there's any --
even though it's not been pled, there is no imminent
harm for which the Court should issue an injunction.

THE COURT: All right. And the witnesses
today will be?

MR. NEWTON: Henry Mishkoff, Your Honor,
for the plaintiff.

THE COURT: Okay. Any witnesses for the
defendant?

MR. GARRETT: Undetermined at this time,
but if so it would be Ms. Bryant.

THE COURT: All right. Let me go ahead
and swear 1in both Mr. Mishkoff and Ms. Bryant.

(Witnesses sworn)

THE COURT: If you'd just be a little
louder.

All right. Thank you. You may both be
seated.

You may begin.

MR. NEWTON: Your Honor, I would like to
call Henry Mishkoff to the stand.

THE COURT: Mr. Mishkoff if you would

please come sit over here in the witness chair, and make

Copy from re:SearchTX
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sure that the green light on that microphone is on.
THE WITNESS: Okay. The light is on.
THE COURT: Great.
MR. NEWTON: May I approach, Your Honor?
THE COURT: You may.
HENRY MISHKOFF,
having been first duly sworn, testified as follows:
DIRECT EXAMINATION
BY MR. NEWTON:

Q. All right, Mr. Mishkoff, this is Plaintiff's
Exhibit 1 which shows two houses. And I'm actually
going to let you review this one. Sorry about that.

MR. NEWTON: Your Honor, would you like
me to pass that along to you?

THE COURT: Thank you.

Does defense counsel have a copy of your
exhibits?

MR. GARRETT: Yes, Your Honor, I do.

MR. NEWTON: We'd like to admit
Plaintiff's Exhibit 1 into evidence, Your Honor.

MR. GARRETT: ©No objection.

THE COURT: All right. Plaintiff's 1 1is
admitted.

0. (BY MR. NEWTON) Mr. Mishkoff, could you

describe to me what Plaintiff's Exhibit 1 is looking at?

Copy from re:SearchTX
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A. Okay. Please let me know if my mask is
getting in the way, or can you hear me?

THE COURT: I can hear you just fine.
Thank you.

THE WITNESS: Well, that's my house on
the left, and that's Ms. Bryant's house, unfortunately
mostly in the shadow, on the right.

How much detail do you want me to go into
about this?

Q. (BY MR. NEWTON) So in looking at that house,
if you -- if you look at the house, what orientation,
directional orientation is Mrs. Bryant's house in
relation to your own house?

A. Ms. Bryant's house is north of my house. So
this photo is looking west.

MR. NEWTON: Your Honor, I hate to do
this, I'm going to try to put this on the screen as
well, but I'd like to admit Plaintiff's Exhibit 4. This
is the plat of the subdivision.

THE COURT: Any objection to Plaintiff's

MR. GARRETT: No, Your Honor.
THE COURT: All right. Plaintiff's 4 1is
admitted.

Q. (BY MR. NEWTON) Okay. Mr. Mishkoff, can you

Copy from re:SearchTX
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see this plat well enough?

A. I can.

Q. Okay. Could you describe for me which lot is
yours on this property?

A, My lot is number 31.

Q. Okay. Your lot is number 31. And which 1lot
is Mrs. Bryant's?

A, Ms. Bryant's lot is number 32.

Q. Okay. So can you see those property lines
well enough on the screen?

A. I think so, yes.

Q. Okay. So can you describe to me, and if you
can even point, to the center line of that driveway as
shown on the plat?

A. When you say "point," is this a --

Q. The line. Just kind of the center line for
the driveway.

THE COURT: You'll have to use that
screen to point.

Q. (BY MR. NEWTON) Let me use my mouse. Is this
here the centerline for the driveway?

THE WITNESS: Is it okay if I get up and
go there?
THE COURT: Yes.

THE WITNESS: You mean the driveway? The

Copy from re:SearchTX
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paved portion of Windhaven?

Q. (BY MR. NEWTON) Right.

A. Yes. The long line -- the longest straight
line there is the center of the driveway that leads into
the cul-de-sac.

Q. Okay. And so the driveway 1s roughly from

which line to which?

A. From the line you're on now?

Q. From this line.

A. Yes, which is a 10-foot line to the left of
the center. 20 feet over.

Q. So it's about a 20-foot wide driveway; is that

correct?
A. Right.
Q. All right. And so your property runs from the
street all the way up?
A. Oh, you're not on -- you're on my neighbor's
property there. It's the next one.
THE COURT: Okay. I've got to interrupt
you for a second.
Is this picture the same as this picture?
MR. NEWTON: Yes, ma'am.
THE COURT: And what portion are you
looking at?

MR. NEWTON: May I approach, Your Honor?

Copy from re:SearchTX
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THE COURT: You may.

MR. NEWTON: That would be the easiest
way for me to detail this for you.

THE COURT: Because the numbering does
not appear to be the same.

MR. NEWTON: So it's lot 32 1s --

THE COURT: So on this depiction, which
is not in evidence, but this demonstrative, 31 and 34
are adjoining, and it's the same on that.

MR. NEWTON: It should be 31 and 32 are
north and south to each other.

THE COURT: 31 and 34 here are next to
each other, and here 31 and 34 are not next to each
other. So I'm just trying to figure out what I'm
looking at.

MR. NEWTON: Oh, I'm not sure. I haven't
seen this one.

THE COURT: On this one I see --

MR. NEWTON: Are these two not the same?

THE COURT: 30 to the right of 31, and
then 32 above 31, and 33 above 30.

MR. NEWTON: Oh, I'm sorry. That might
be a different -- that's a different block, I believe.
We're on the southern side. There's another 32 right

there, Your Honor.
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THE COURT: All right. There's another
32.

MR. NEWTON: With 31. I apologize.

THE COURT: My eyesight is not good
enough to read that 32.

MR. NEWTON: I know. No one's 1is,
unfortunately. I could have done a better job of the
lot blocks.

THE COURT: 31 1is the plaintiff's
property. 32 is the defendant's property. Is that
correct?

MR. NEWTON: That is correct, Your Honor.

THE COURT: Okay.

Q. (BY MR. NEWTON) So Mr. Mishkoff, so this is --
your property runs from Windhaven south all the way

along this line into here; is that correct?

A. That's correct.
Q. And this is not in the driveway, correct?
A. It crosses -- When you say "the driveway," are

you talking about Ms. Bryant's property or the common

drive?
Q. No, I'm sorry. The common drive.
A. That is not in the common drive.
0. So what is this in reality? Like if we're

looking at it in person, what is this up here?
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A. The first portion of it is Ms. Bryant's
driveway, and the rest of it is Ms. Bryant's front lawn.

Q. Right. So Mrs. Bryant's front yard is -- a
good portion of it is actually in your property; is that
correct?

A. Most of her front yard, yes, 1is in my property
and my other neighbor's property. Very little of her
front yard is actually her property.

Q. Okay. And then everybody kind of shares this
drive and comes in and pulls into their own
neighborhood.

And the way Mrs. Bryant's works, she
pulls in and her garage is up here but her carport's
over here; 1s that correct?

A. Right. I would say first the carport, then
the garage and then the house.

Q. Okay. So if you can -- if you can look at --

THE COURT: Can I ask on Plaintiff's
Exhibit 1 which direction -- are these facing north?

Q. (BY MR. NEWTON) Could you go back and look at
Plaintiff's Exhibit 1, Mr. Mishkoff?

So this is Plaintiff's Exhibit 1.

A. Should I stay over here or should I sit down?

Q. You can stay there, that's fine.

Which house is yours?
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A. My house is on the left. That's to the south.
Ms. Bryant's house is to the north on the right, so the
camera is facing due west.

Q. Okay. And so can you point -- and I know this
is not going to be exact. Can you point to roughly
where your property line runs?

A. Yeah. My property runs -- there's a strip
10-foot wide that runs down to Windhaven. I don't want
to block anybody. I'd say about there.

Actually, there's a little -- you can't
even probably barely see it. There's a little
electrical circuit box there I never noticed before, but
when I look at the survey I see that as the easternmost
portion of Ms. Bryant's property.

Q. So it's fair to say that you -- 1like between
you and your other neighbor, not Mrs. Bryant, y'all own
pretty much the entirety of Mrs. Bryant's driveway, or
at least the majority of it until it turns into the
garage?

A. Well, the driveway, of course, goes all the
way back to the fence, but the part that goes here that
goes back to the garage is, yes, 1s mostly not her
property.

Q. Okay. And so could you point on that picture

to the portion of your property you are trying to

Copy from re:SearchTX
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access?

A. Yes. There's a strip -- you can barely see it
here. It's 5 feet wide. It runs along the north side
of my house. I've just got it covered in river rock.

So you can see at the side of my house
there going west, there's a strip here, an east-west
strip just behind the tree that is 5 feet wide.

MR. NEWTON: May I approach, Your Honor?

THE COURT: You may.

0. (BY MR. NEWTON) I want to show you Exhibit 2
right here, and I will bring this up.

MR. NEWTON: And Your Honor, plaintiff
would like to admit Exhibit 2 into evidence.

MR. GARRETT: ©No objection.

THE COURT: Plaintiff's 2 is admitted.

Q. (BY MR. NEWTON) Hopefully I can pull the right
picture up here for you.

That's not Exhibit 2. I apologize. I'm
looking for it on my computer so I can bring it up.

Could you describe what we're looking at

on Exhibit 2? It's not on the screen. It's in the
picture.
A. Yeah. Those are -- pretty much in the center

of the photo are some flowerpots that Ms. Bryant has put

there to hinder my access from getting from one part of
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my property to another. That's it in the most general

terms.
Q. Now I want to show you Exhibit 3.
MR. NEWTON: May I approach, Your Honor?
THE COURT: You may.

MR. NEWTON: I'd 1like to admit those into

evidence.

THE COURT: You're offering this?

MR. NEWTON: Yes, Your Honor.

THE COURT: Any objection to Plaintiff's
37

MR. GARRETT: No, Your Honor.

THE COURT: Plaintiff's 3 is admitted.

0. (BY MR. NEWTON) Okay. I've got this one on

the screen so it will be easier to show.
So can you using this photo show how you
typically approached that area of the vyard?
A. Well, to get to that strip, that 5-foot wide
of land on the north side of my property, I would walk

from my grass over Sonia's driveway, and then onto the

rocks, which are -- which is the north side of my
property.

Q. And so could you describe what else is back
there?

A. On the north side of my property all of my
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circuit breaker boxes are there, all of my utility boxes
are there, my electric meter, my cable, my phone.

I have a couple of windows that in order
to, you know, to wash -- like there is one of my windows
there -- in order to wash that window that's where I
have to go.

There's a shed further back. I don't
know if you want to get into that or not. Right at the
back of that you can see the wall of my shed. The back
of my shed faces onto Ms. Bryant's driveway.

THE COURT: And you can go ahead and have
a seat.

MR. NEWTON: And then, Your Honor, if it
please the Court I'd like to show two quick videos of
the property. I don't believe counsel's had a chance to
view these.

Do you have a problem?

MR. GARRETT: Go ahead.

MR. NEWTON: So we'd like to admit these
into evidence, Your Honor, if it's okay.

Q. (BY MR. NEWTON) So Mr. Mishkoff, can you
describe what we are about to witness in this first
video?

THE COURT: Have the videos been marked?

MR. NEWTON: No, Your Honor.
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21

11:08AM 1

11:09AM 5

11:09aum 10

11

12

13

14

11:09amM 15

16

17

18

19

11:09aum 20

21

22

23

24

11:09aM 25

THE COURT: And do you have them in a
format that you can leave with --

MR. NEWTON: There in MP4, and I can
forward those to -- as Exhibits 6 and 7.

THE COURT: Ms. Moses, do you have the
ability to receive MP4 videos via email?

THE REPORTER: I do.

THE COURT: Okay. We have a 471st
exhibit email address, if you would send them to that
email address marked appropriately, and then, Ms. Moses,
we can get those to you.

THE REPORTER: Sure. I just need to know
which one is which.

THE COURT: Or alternatively, 1f you have
the ability to put them on a flash drive -- I don't know
what the size of the files is and --

MR. NEWTON: Let me see if I have a flash
drive. I can email them, Your Honor.

THE COURT: Okay. But you're marking
them as 6 and 77?2

MR. NEWTON: Yes, Your Honor.

THE COURT: Any objection to 6 and 77

MR. GARRETT: I can see 6. I don't have
any objection.

Will you just pull up 7 and let me see 77
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MR. NEWTON: Yes.

THE COURT: Okay. Plaintiff's 6 is
admitted.

MR. NEWTON: Can we do it in a second so
I can show Mr. Mishkoff?

MR. GARRETT: Sure.

0. (BY MR. NEWTON) So Mr. Mishkoff, can you
describe to me what we are about to see?

A. Yes. That's my wife, Donna, in the pink
slippers, and she appears to be rinsing off windows with
the hose. I image she just washed them.

And through the screen that Ms. Bryant
has put on her carport, you can see Ms. Bryant. And as
you run the video you'll see that she's speaking -- over
there speaking to each other. And Ms. Bryant is
gesturing and she's holding up a phone to record
everything that went on.

And as the video goes on you'll see that
she seems to be gesturing for Donna to leave. Donna is
standing entirely on our property at this point.

But to get back to the front of our
property she's going to have to walk around that tree
and take half a dozen steps on Ms. Bryant's property.
And this runs about a minute, I think.

Q. Mr. Mishkoff, the flowerbed that your wife is
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watering there, how long has that been there?

A. Well, it was laid out with the subdivision.
The developer put it there. I don't remember if the
developer had anything planted there when we moved in.
That's probably -- those are probably plants that we've

planted in the last 35 years. I know we planted the

tree.
Q. How long have you lived on the property?
AL 35 years. We were the original owners.
Q. And for that 35 years have you had constant

access to this portion of the property, at least until
Mrs. Bryant purchased the property?
A. Absolutely.

THE COURT: And counsel, you do have
about five minutes remaining.

MR. NEWTON: Thank you, Your Honor.

THE WITNESS: And so Donna is standing on
her own -- on our property right there, and Sonia
continues to gesture at her.

MR. NEWTON: I'm sorry, before I play
this, Your Honor, I want to get counsel's --

MR. GARRETT: That's fine.

MR. NEWTON: Your Honor, this would be
Exhibit 7.

MR. GARRETT: No objection, Your Honor.
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THE COURT: Plaintiff's 7 is admitted.

Q. (BY MR. NEWTON) Could you describe what we are
witnessing here?

A. Yeah. It looks to me like Donna is washing
windows, and Ms. Bryant pulls up and waits. I know it
doesn't take that long for her to get into her garage,
but she is just waiting there because she knows that
Donna is going to have to walk across her property. And
as you see —-- you can't see really clearly and I have no
sound, but she jumps out of her car and confronts Donna
as Donna takes just a few steps across her property to
get over to my front vyard.

MR. NEWTON: Your Honor, may I approach?

THE COURT: You may.

MR. NEWTON: Your Honor, I would like to
introduce Plaintiff's Exhibit 5, which is the
declarations of covenants and restrictions for the --
pertaining to the property.

THE COURT: Any objection?

MR. GARRETT: No, Your Honor.

THE COURT: Plaintiff's 5 is admitted.

Q. (BY MR. NEWTON) Mr. Mishkoff, here is a --
your copy here.

Mr. Mishkoff, could you read Section 6 on

page 3 for me?
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A. Okay. I guess that's what you have starred?
Q. Yes, I did star it.
A. Okay. It says, "Each owner shall have a

nonexclusive easement which is hereby reserved by
defendant on his behalf over and upon the portions of
the affected lots within the maintenance area associated
with each owner's affected lot for purposes specified in
Article 4, Section 1."

Q. Mr. Mishkoff, are you an owner of a property

in that subdivision?

A. I am.

0 Is your lot one of the affected lots?

A. Yes, it is.

o) Is your affected lot within a maintenance
area?

A. It is.

Q. Do you use that property -- or that portion of

Mrs. Bryant's property, or Ms. Bryant's property, to
access your northern -- or access the northern portion
of your property?

A. I do.

Q. And do you use it for the purpose of
maintenance and keeping things clean?

A. I do.

Q. And have you ever used it -- or if you had to
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use it to paint the siding, would you use it to paint
the siding over there?

A, I have had painters who have painted the
siding and they have had to cross Ms. Bryant's property.

Q. Have you ever had to access it for the circuit
breaker?

A. Yes, I have.

Q. Have you ever had the police called when you

try to access that portion of your property?

A. Yes, I have.
Q. How many times?
A. I'm going to say three. I'm not sure. It's

somewhere in that range.

Q. Would you consider it important, even
imminent, to need access to that property to mess with
the circuit breaker, the AC switches, anything like
that?

A. Absolutely.

MR. NEWTON: No further guestions, Your
Honor.

THE COURT: All right. Any questions,
Mr. Garrett?

MR. GARRETT: I have a few.

(No omissions)
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CROSS-EXAMINATION
BY MR. GARRETT:
Q. Mr. Mishkoff, how many times have you been

inside Ms. Bryant's carport?

A. Since Ms. Bryant has owned the property?
Q. Yes, sir.
A, You mean while it's been hers?
I would -- I can think of three times,

and there may have been one or two more times.
Infrequently.

Q. Okay. Would you look at Plaintiff's Exhibit
No. 2 for me? Do you have it up there?

Oh, our exhibits?
Yes, sir.
No. 2, yes?
Yes, sir.

Is it your contention that these potted
plant are preventing you from accessing your electrical
box?

A. The potted plants appear in different
configurations at different times. She's had anywhere
from three to five. Sometimes they are spread out.
Sometimes they are condensed. Sometimes they have
plastic bags over them and in various configurations.

Yes, I have had to move at least one plant to access
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that portion of my property.

Q.

So you can move a plant and walk between the

plants to access your box? Yes?

A.

The plants are filled with rocks. They are

very heavy. I can do it. My wife would absolutely not

be able to do it.

If she had a circuit breaker go out and I

was not home, she would have to wait for me to come

home.

yes,

Q.

Okay. So the answer to my question then is,

you can move them?

A.

Q.

Yes, I can and have moved them.

And you're the only person listed as a title

owner of your residence, right? Your wife is not on the

title?

A.

Q.

That's correct.

Okay. Mr. Mishkoff, you can walk between

those potting plants, can't you?

A.

Not the ones that -- the way you have pictured

there from what I'm looking at.

Q.
arrive?

A.
ago.

Q.

Okay. When did those potted plants first

If T had to guess, I'd say six to eight months

Okay. In that Exhibit No. 6, the video where
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your wife was using the water hose, that video is more
than a year old, isn't it?

A. I believe so.

Q. Yes. And Exhibit 7, that wvideo is also more
than a year old, isn't it?

A. I believe so.

Q. And so you thought the best thing to do would
be to come to court and ask that my client be -- do
something -- we still don't know exactly what it is that
you're asking the Court -- but you thought the better
decision would be to come to court and spend everyone's
money versus walking between a potted plant?

A. First of all, I'm not sure what that has to do
with the two videos because the plants weren't there at
the time, so I'm not sure if the two parts of your
statement are related.

But, yes, I thought that it would --
There have been times when I've had to move them, as you
say, at least one of them, probably only one of them,
maybe two of them, to get to the side of my property.
And as I say, my wife, who lives there with me, cannot
move the plants.

So, yes, I thought it would be best to go
to court to force Ms. Bryant to remove what I call the

blockade.

Copy from re:SearchTX




30

11:19AM 1

11:194aM 5

11:19aum 10

11

12

13

14

11:19amM 15

16

17

18

19

11:19aum 20

21

22

23

24

11:20aM 25

MR. GARRETT: May I approach, Your Honor?
THE COURT: You may.
Q. (BY MR. GARRETT) Mr. Mishkoff, I'm going to
hand you what's been marked Defendant's Exhibit No. 1.
Do you recognize this as a letter you transmitted?
MR. GARRETT: A copy for Your Honor.
THE WITNESS: Yeah. I assume you don't
want me to read all of this stuff now.
0. (BY MR. GARRETT) No, just let me know if you
can identify the letter.
A. Yeah, this is a letter that I wrote.
MR. GARRETT: Your Honor, move to admit
Defendant's Exhibit No. 1.

THE COURT: Any objection to Defendant's

MR. NEWTON: No, Your Honor.
THE COURT: All right. Defendant's 1 1is
admitted.
Is the witness' copy marked?
MR. GARRETT: It is, Your Honor.
THE COURT: All right. Thank you.
Q. (BY MR. GARRETT) Mr. Mishkoff, that letter 1is
dated September 30th, 20207
A. That's what it say, yes.

Q. This dispute you've been having with
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Ms. Bryant has been going on since at least September
30th, 2020, correct?

A. Yes.

Q. Would you go to the second page? Do you see
the second indented paragraph from the bottom, the one

that starts with, "We will continue to walk across your

driveway."
A. Right.
Q. Do you see that?
A. I do.
Q. Do you see where you write, "We will continue

to walk across your driveway as necessary to access the
strip of our land on the north side of our house, which
we may need to do, for example, to access our circuit
breakers and utility connections."

Do you see that?

A. I do.

Q. Is that what you're asking the Court to allow
you to do?

A. Yes, 1t is.

Q. Okay. Do you see the next sentence where you
write, "The only other way force us to access the north
side of our house would be for us to tramp through our
flowerbed and to push our way through the branches of a

tree, which we will not do."
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Do you see that?

A. I do.

Q. Is it possible to access your circuit breakers
while staying wholly on your own property?

A. It is difficult but possible.

MR. GARRETT: Your Honor, may I approach
the witness again?
THE COURT: You may.

0. (BY MR. GARRETT) I'm going to hand you two
photographs. One is marked Defendant's Exhibit 3 and
one 1s marked Defendant's Exhibit 4.

Taking a look at Defendant's Exhibit No.
3, do you recognize this as a photograph of your -- as a
photograph of your wife walking on the north side of
your house?

A. I do.

Q. Okay. And it appears that she's capable of
walking on the north side of her house without
traversing onto Ms. Bryant's property.

A. It's possible.

MR. GARRETT: Your Honor, I move to admit
Defendant's Exhibit 3.

MR. NEWTON: ©No objection, Your Honor.

THE COURT: All right. Defendant's 3 is

admitted.
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Q. (BY MR. GARRETT) If you'll take a look at
Defendant's Exhibit No. 4 for me, please, sir.

A. Uh-huh.

Q. Do you recognize Defendant's Exhibit No. 4 as
a photograph taken of the area between your home and

Ms. Bryant's home?

A. I do.
Q. Do you see that there is clear, unimpeded
access to your circuit boards -- your circuit breakers

from within your own property, sir?

A. Not at this time of year. In the photo -- the
photo was taken when there are no leaves or flowers on
the trees and no flowers in the flowerbed.

Q. I see.

A. So at this time of year it is probably the
only time that we could do it.

Q. This is a fair and accurate depiction of what
it appears like in between your houses during sometime
of the year?

A. That's correct.

MR. GARRETT: Move to admit Defendant's
Exhibit 4, Your Honor.

MR. GARRETT: ©No objection.

THE COURT: Defendant's 4 is admitted.

MR. GARRETT: May I approach briefly?
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11:23aM 1 THE COURT: You may.
2 Q. (BY MR. GARRETT) Sir, I'm going to hand you
3 what's been marked Defendant's Exhibit No. 2. Is the

4 person depicted in Defendant's Exhibit No. 2 appear to

11:23aM 5 be you?
6 A. It does.
7 Q. Mr. Mishkoff, this is you walking between the
8 blockade; 1is it not?
9 A. I don't know that that's what this shows. It
11:242m 10 shows me on my property.
11 Q. You don't believe that this is a depiction of

12 you walking between the potted plants?

13 A. No. I'm on my property. I don't know how I

14 got there. I am certainly willing to concede that I may
11:24am 15 have walked through the potted plants to have gotten

16 there.

17 Q. Okay. In this depiction there's certainly

18 enough room for you to walk between them.

19 A, In this depiction. There usually is not.
11:24am 20 MR. GARRETT: Move to admit Defendant's

21 Exhibit 2, a photograph of Mr. Mishkoff.

22 THE COURT: Any objection?
23 MR. NEWTON: ©No objection.
24 THE COURT: All right. Defendant's 2 is

11:24amM 25 admitted.
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Q. (BY MR. GARRETT) Mr. Mishkoff, your use of
that small portion of the driveway where you take a
circular route, you're not claiming that you have used

that exclusively, have you?

A. Over what period of time?
Q. The last 10 years.
A. For most of the time that I've lived there 1

think that I have. I mean, I haven't paid much
attention to 1it. I don't know why anyone else would
have used it.

0. Would no one else use that to drive a car into

the carport, for example?

A. Well, the last two owners -- the original
owner built the carport. They had two cars. Then there
were two owners who did not have multiple cars. And

then Ms. Bryant.

And the two owners in between the
original owner and Ms. Bryant, I don't believe they used
the carport, and I'm not willing to say that definitely.
But I don't think they ever used the carport, and I
don't think they would have any reason to go onto that
portion of the driveway.

Q. But you won't testify that you were the
exclusive user of that property for any relevant period

of time, will you?
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A. I may have been. I don't know.

0. You don't know.

MR. GARRETT: ©No further questions, Your
Honor.

THE COURT: All right. Anything else,
counsel?

MR. NEWTON: Yeah, if I may, Your Honor,
just a very quick redirect.

REDIRECT EXAMINATION

BY MR. NEWTON:

Q. Mr. Mishkoff, are we here only because you
want to remove the planters, or are we also here because
you want to be able to peacefully enjoy access to that
portion of your property?

A. Both of those things are true.

Q. So is it fair to say as it currently stands,
that if Ms. Bryant is home, when someone is on that
portion of the property that there can be a potential

for conflict?

A. That's been -- that's happened, yes.

Q. And that the police have been called multiple
times.

A. That's true.

0. And is it possible the reason we're here, as

much as anything, is because you want to be able to
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clean your windows on that side without having to worry
about a verbal confrontation, at the very least, or the
police being called.

A. To refine that, I want my wife to be able to
do that without being confronting because that upsets
her a great deal.

MR. NEWTON: ©No further questions, Your

Honor.

MR. GARRETT: Nothing from us of this
witness. Thank you.

THE COURT: All right. You may step
down. Thank you for your testimony.

Counsel, 1is there anything else in
support of your application?

If you would please leave the exhibits.

THE WITNESS: Oh, I'm sorry.

MR. NEWTON: The only thing I would say,
Your Honor, is just to kind of reiterate, but in the
declarations we're not just going after the implied
easement but the express easement that's offered through
the CC&Rs as well, to where if you're in an affected lot
within the maintenance easements then you have a right
of access to your property.

And this is a clear depiction of why

that's so important to a subdivision like this.
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11:28aM 1 THE COURT: Mr. Garrett, anything in
2 response?
3 MR. GARRETT: We're not going to offer
4 any witnesses. I would like to just briefly address
11:28aM 5 legal points in a closing statement, if I may.
6 THE COURT: I don't believe that's
7 necessary. I think the record here is pretty clear that
8 we do not have the imminent irreparable injury that is
9 required for temporary relief prior to the time of
11:28am 10 trial.
11 Everything about it seems to be a matter
12 of convenience as opposed to a matter of emergency, and

13 it just doesn't rise to a level that would support the

14 imposition of injunctive relief, which is an
11:28amM 15 extraordinary remedy.
16 I would ask that for the record if you

17 would get those Exhibits 6 and 7, the videos, either by

18 emalil to the court's email address or via flash drive
19 delivered to Ms. Moses.
11:282am 20 Ms. Moses, will you be here the rest of

21 the week?

22 THE REPORTER: Yes.

23 THE COURT: Okay. I just wanted to

24 confirm. She's filling in for us this week, so if you
11:28amM 25 could arrange to get that to her we would appreciate it,

Copy from re:SearchTX



39

11:29AM 1

11:294aM 5

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

and email is always our backup.

Anything else on this case this
afternoon?

MR. NEWTON: No, Your Honor.

THE COURT: Okay. All right. Then
counsel is excused.

(Proceedings concluded)
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EXHIBIT
_A___

CAUSE NO. 471-01040-2022

HENRY MISHKOFF § IN THE DISTRICT COURT
Plaintiff, g
v. g 471st JUDICIAL DISTRICT
SONIA BRYANT g
Defendant. g TARRANT COUNTY, TEXAS

DECLARATION OF SONIA BRYANT
_IN SUPPORT OF SUMMARY JUDGMENT

1. “My name is Sonia Bryant. I am over twenty-one years of age and have
never been convicted of a felony or a crime involving moral turpitude. I am of sound
mind, capable of making this Declaration, fully competent to testify to the matters
stated herein and have personal knowledge of each of the matters stated herein. All
of the facts and statements contained herein are true and correct and of my
personal knowledge.

2. I am the owner of the property located at 4060 Windhaven Lane,
Dallas, Texas 75287 (“Lot 32”). My neighbor Henry Mishkoff, the Plaintiff, owns the
neighboring property at 4062 Windhaven Lane, Dallas, Texas 75287 (“Lot 31”). The
southern portion of my property shares a border with the northern portion of Mr.
Mishkoff’s property.

3. Mr. Mishkoff, Ms. Mishkoff, and I have interacted on various occasions
regarding our respective property lines and the uses of our respective properties.
Despite such interactions, Mr. Mishkoff and his wife continue to access my property
without my permission. Most commonly, Mr. Mishkoff and Ms. Mishkoff will walk
across my driveway located on the southeast portion of my property to blow leaves,
feed squirrels, and access my carport located on my property adjacent to my
driveway.

4. Nearly every day I access my carport and the road by traversing across
my driveway. I also have leaves removed from the driveway. At no point has Mr.
Mishkoff attempted to block my access to and use of my driveway.
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5. Related to such interactions, on September 30, 2020, Mr. Mishkoff
wrote me a letter in response to my decision to call the police in an attempt to
gather some sort of assistance to stop he and his wife’s continual trespass onto my

property. A true and correct copy of the letter is attached hereto as Exhibit A-1.
Mr. Mishkoff duly signed the letter.

6. Because I am a single working mother who cannot always be present
at my home where my son also lives, I have placed multiple security cameras on my
property to help bring peace of mind. I have also used the security camera to
document Mr. Mishkoff and Ms. Mishkoff’s persistent trespasses onto my property,
One security camera is located in my carport and captures images of activity inside
the same. A second security camera is located on the southern half of my home and
captures images of my driveway that runs adjacent to the northern portion of Mr.
Mishkoff’s property.

7. I have engaged the law firm of Scheef & Stone, LLP and have agreed to
pay its reasonable and necessary attorney’s fees in prosecuting this action.

8. My date of birth is 08/30/1571 .
My address is 4060 Windhaven Lane, Dallas, Texas 75287. I submit this
declaration under the penalty of perjury in lieu of an affidavit, as authorized by
TEX. C1v. PRAC. & REM. CODE § 132.001. I declare under penalty of perjury that the
foregoing is true and correct.”

7/7/2022
Executed in Collin County, State of Texas, on

EDocuSigned by:
800863A4D4044DE

Sonia Bryant
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H A N K EXHIBIT
M I S HZKOTFF

A-1

September 30, 2020

Sonia Bryant
4060 Windhaven Lane
Dallas, TX 75287

Sonia:
I’m writing this in response to a couple of incidents that you precipitated in late August.

First, you confronted Donna while she was blowing leaves off your driveway and you threatened
to call the police.

Second, you actually did call the police a few days later.

Both of these incidents were disturbing and completely unwarranted. I consider them both to be
harassment, which we will not tolerate. You may have already received a letter from our attomey
(if not, you probably will within a few days), but his letter may be couched in legalese, and I
wanted to write to you directly and in my own words to eliminate the possibility that there could
be any misunderstanding.

The short version of this letter is: We are going to continue to perform certain activities in which
we have engaged for 34 years. If you don’t like it, sue us. If you call the police, we may or may
not talk to them. If you harass Donna or me again, either in person or by calling the police, we
may respond either by exercising our property rights in ways that you might not like, or by
initiating legal action against you (or both),

Donna has blown leaves from the cul-de-sac for more than 30 years. She has cleared our
driveway and the common driveways we share with our neighbors. She has cleared leaves from
our neighbors’ lawns. She has cleared leaves from the pavement of the cul-de-sac and blown
them all the way into the street. I have seen her spend more than an hour at a time doing this, and
it is hard work. She does it because she cares for the way our cul-de-sac looks and she wants it to
be a pieasant place to live.

She gets almost no help from our neighbors and has received very little in the way of thanks.
But until last month, nobody had ever threatened her for her efforts,

If you don’t want us on your property, that’s your prerogative. But why would you object to a
neighbor volunteering to clean your driveway? We can’t force you to be a good neighbor, but I

4062 WINDHAVEN LANE DALLAS, TX 75287 214/733-0616 FAN—R}-44F I B0 629

Copy from re:SearchTX



don’t understand why you’d be so nasty to someone who’s just #rying to help you.

And to make it worse, I’ve learned that you ordered Donna off her own property! Donna is still
upset about the incident, and it turns out that it was not only unnecessary, it was also illegal. The
policewoman with whom I spoke said that you were familiar with your property lines — but either
you lied to her, or you are familiar with them and you harassed Donna anyway, even though you
knew she was on her own property. I don’t know which is worse.

Here are some of the activities in which Donna and I will continue to engage any time we feel
like it. None of these is unusual, and all of them are activities in which we have engaged for
decades without any complaints from our neighbors. (And because we have engaged in these
activities for all that time, we probably have an implied easement — but that would be for a court
to decide, if it comes to that.)

e We will continue to drop seeds and nuts out of our window onto our property below, to
feed the birds and squirrels. You asked us not to throw seeds and nuts onto the roof of
your carport — and although we are baffled about why you would ask us to stop doing
something that brings us so much pleasure and causes you no harm, we have honored
your request. However, next time you call the police because a squirrel picked up a nut
and left a piece of the shell on your driveway, we will consider that to be harassment and
we will take appropriate action. (Calling the police on us because we fed a squirrel that
then dropped a single peanut shell on your driveway is as petty as if we were to call the
police on you when you let your cats go outside without being leashed. The difference is
that it’s perfectly legal for us to feed the squirrels, while it’s illegal for you to let your
cats go outdoors untethered.)

e We will continue to walk across your driveway as necessary to access the strip of our
land on the north side of our house, which we may need to do, for example, to access our
circuit breakers and utility connections. The only other way for us to access the north side
of our house would be for us to tramp through our flower bed and to push our way
through the branches of a tree, which we will not do. The developer of our subdivision
should not have constructed the relationship between these properties so awkwardly, but
the developer probably expected neighbors to be reasonable, as has been the case here for
34 years. It’s sad that after all this time I actually have to put these common-sense issues
into writing — but if that’s what I have to do to stop you from harassing us, then that’s
what I have to do.

e Donna will continue to blow leaves from the north side of our house, because to neglect
that duty would be unsightly and would create a fire hazard. Some of the leaves Donna
blows off our property will end up on your driveway and in your carport, there is simply
no way around that. For decades, Donna has simply blown the leaves from what is now
your driveway and carport, as she does not feel that it would be considerate and proper to
leave them there. However, you have strongly indicated that you no longer wish Donna to
do that, so those leaves will remain on your driveway and in your carport. (By the way,
your lawn-maintenance company blows leaves and dirt onto our property. We expect
them to clean up that debris.)
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e In order to paint the north side of our house or to clean the windows or to perforin other
maintenance, we may have to place the feet of our ladders and other equipment on your
driveway, which we will do. Again, I don’t know why the developers built these
properties in such a way that we cannot maintain our property without using yours, but
they did, and that’s the way it is. To access the upper reaches of our north wall we will
have to set ladders on your carport — we’ve done it before, and there is simply no
alternative. (Other maintenance activities may require us to stand on the roof of your
carport as well.) Or we could just force you to tear down your carport, as it was probably
built without a pemit, and it definitely encroaches on our property, but that doesn’t strike
me as a reasonable and neighborly thing to do — and if you decide to be reasonable and
neighborly, so will we.

e In order to paint or otherwise maintain the back of our shed, we will have to walk to the
back of your carport and roll up the shade you mounted there. (In fact, we may have to
temporarily remove the shade to access our shed.) I don’t know that we will ever need to
do that — but if the occasion arises when this is necessary, that’s exactly what we’ll do.

A couple of other related issues:

e The roof of your carport is connected to the roof of our shed. This is to protect our shed,
because water running off the roof of your carport has caused severe and expensive
damage to our shed in the past. The roof of your carport extends over our property, which
is illegal, and which we could force you to correct, although we are not asking you to do
that at this time. Water from the roof of your carport runs off onto our property, which is
also illegal — and as I said, it has caused significant damage to our shed in the past. At
this time, we’re not inclined to force you to change anything about the carport, because
the situation seems to be stabilized. However, if you do anything to alter the connection
between the roof of your carport and the roof of our shed, you will force us to take
immediate legal action to remedy the situation.

e [ can’ttell you how disgusting it is that you’ve pointed a video camera at our bedroom
window — which is certainly intrusive, and which is probably illegal. We use that room
primarily as an office, but Donna’s closet is in that room, as is her bathroom. Are you
watching her as she gets dressed? Can you see her in reflections from the TV and PC
screens? Can we expect those videos to appear on YouTube? Or are you only spying on
her as she enters passwords into her computer? (At least we’ll know who to blame if our
bank account gets hacked.) I know you’ll say that the camera is for security purposes and
that your view into our bedroom is only incidental, but we both know that’s not the case.
For one thing, the camera appeared the day after your confrontation with Donna, and it
was obviously designed to intimidate us after that incident. But more to the point, you
now have a camera at your front door which covers the approach to your carport, making
your “bedroom cam” totally redundant.

Copy from re:SearchTX



Part of the problem seems to be that, despite what you apparently told the police officer who
later spoke with me, you are totally unfamiliar with the boundaries of your property. I’ve
included a survey, which might help to clear that up. Do you see the solid black lines with white
dots at the four corners? That’s the extent of your property. As you see, the eastern boundary of
your property is four feet from your house. In other words, your property extends roughly to the
edge of your flowerbed (and actually, some of your flowerbed is probably our property).

So, you ask, who owns the rest of “your” front lawn?

As you’ll notice if you look at the survey, our lot (to the south of yours) is number 31. And if
you look to the east of your property, you’ll see a ten-foot-wide strip of land that’s also labeled
Lot 31, extending from the eastern edge of your property (remember, that’s roughly the edge of
your flowerbed) to the trees. The next eastemmost 10 feet of land belongs to the owners of Lot
30, which is the house in the southwest corner of the cul-de-sac.

In other words: The first 20 feet of “your” lawn and “your” driveway do not belong to you at all.
Half of that property is owned by Donna and me. We own it, you don’t. We pay taxes on it, you
don’t. You have non-exclusive access to it as an easement, but it’s our property, not yours. (By
the way: We’re thinking of mounting a bird-and-squirrel feeder on one of the trees, facing your
front windows, so we can see it from our windows. Since the west sides of those tree trunks are
entirely on our property, we would neither require nor seek your permission to do that.)

This is a crude and approximate depiction, but the
property between the two red lines belongs to Donna and me.

I wasn’t really aware of any of these property issues until you decided to harass my wife and call
the police on her for daring to clear leaves from your driveway. It took me a lot of research into
some obscure documents to understand what was going on, but now I’m certain that you kicked
her off her own property.
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Now that I know that this strip of land is our property, we’re trying to figure out what we want to
do with it. We’re thinking, for example, that we might want to pave it, so that we’ll be able to
save time on our daily walk to and from the mailbox. We’ll wave at you as we walk by, four feet
from your front windows.

By the way, I’m not really serious about paving a ten-foot path through “your” front yard. I’'m
just pointing out that there are things we can do if you do not refrain from harassing us.

For example: Among the other things I learned from my research is that the fascia and roof of
your carport overhang our property, which means that they’re not legal. We could force you to
remove them, which might weaken your carport to the extent that you’d have to remove the
whole thing. And I’ll bet that the foundations of your carport posts also extend onto our property,
which means that we could take a concrete saw and trim those foundations at any time, which
could also cause you to have to remove your carport. (By the way, we’ve been thinking about
mounting a bird-and-squirrel feeder on the fascia of your carport — and since, like the trees, the
carport fascia is on our property, we would neither require nor seek your permission to do that.)

These issues with your carport have led me to wonder how the builders could have been granted
a building permit, which is yet another reason why you might have to tear it down. I’m working
with the city to try to determine if the permit exists, but they’re understandably slow right now,
so I haven’t yet reached a conclusion about this issue.

Having said all that, Sonia: If you will refrain from harassing us, we will have no reason to ask
you to modify or remove your carport.

The bottom line is: If you will start acting like a good neighbor, we will continue to act like
good neighbors, as we’ve been doing for decades. But if you persist in harassing us, either
in person or by calling the police, our motivation for continuing to be good neighbors could
disappear at any time.

I would be happy to discuss this with you further, but only in writing, preferably via email
(Hank@ WebFeats.com). I will discuss the situation only with you — Brian seems like a very nice
person, and I’m sure I’d enjoy speaking with him, but it’s not his house, and I want to deal
directly with you on this issue. Also, I don’t want you to involve Donna in any discussion about
this situation — she’s still angry and upset that you ordered her off her own property, and I don’t
see any reason to upset her any further.

As I mentioned earlier, you may have already heard from our attorney, and his letter may have
asked you to respond to him, rather than to me. However, I’ve decided that I’d rather deal with
you directly, so I’d prefer that you respond to me instead of to him. (If you respond to him, I’'m
just going to ask him to forward your response to me, anyway.) And if you decide to hire your
own lawyer to address this situation, please ask your lawyer to communicate directly with me,
rather than communicating with me through our attorney. (Frankly, I hate to spend more money
on an attorney just because I have a nasty neighbor — but I’m prepared to do that if I have to.)
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In summary: I recognize that there’s nothing I can do to tumm you into a good neighbor. So
instead, I want to make sure that you no longer harass Donna and me, either in person or by
calling the police. If you refuse to refrain from those kinds of disturbing actions, there will be
repercussions along the lines of those I’ve outlined in this letter.

Sincerely,
Hank Mishkoff
Hank@WebFeats.com
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